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ALF ROSS 


Delegation of Power 


Meaning and Validity of the maxim delegata potestas 
non potest delegari. 


I. The victory of parliamentary democracy and the evolution from 
liberalism to public service state has given new significance to 
the problem of the relation between the legislature and the 
executive. 


In the constitutional monarchy—by which we mean the constitu- 
tional types half-way between absolute monarchy and modern de- 
mocracy, as represented by Louis XVIII’s constitutional Charter of 
1814 and the German constitutions of estates (Sténdeverfassungen) of 
the first half of the 19th century—the representative assembly and the 
Crown (the government) appeared as independent and competing 
power factors, representing respectively the democratic and the mo- 
narchic principle of the constitution.’ The independence of the Crown 
manifested itself particularly in two ways. First by the fact that the 
king, unfettered by the constellation of parties in the parliament, was 
free to choose his ministers who either not at all, or only very imper- 
fectly, were responsible to the parliament. Second, by the rule-making 
power (Verordnungsrecht, pouvoir réglementaire) as a royal preroga- 
tive, that is, a power to be exercised without the consent or authoriza- 
tion of the parliament. This rule-making power derived from the 
principle that the unity of state power rests with the king, who exer- 
cises it in accordance with the constitution granted by him.” The king 
is the holder of all authority that is not expressly conferred on others 
by the constitution. As regards legislation the co-operation of the repre- 
sentative assembly is in general required only for such new laws as 
affect the liberty or property of the subjects. It follows that laws not 
directly affecting the rights of the subjects but concerned with adminis- 
trative matters may be issued, under the name of rules,’ by the king 


AtF Ross is Professor of Law, University of Copenhagen. 

1 Cf. Alf Ross, Why Democracy? (1952), 37 f£.; id., Theorie der Rechtsquellen (1929), 
400 f. 

2 This principle was given express authority in the constitutions. 

3’ There is in Anglo-American terminology no accepted general term for all legal 
provisions issued by the executive. They appear under many names: regulations, rules, 
orders, warrants, schemes, by-laws. See Carleton Kemp Allen, Law and Orders (1945) 
45 and E. C. S. Wade and G. Godfrey Phillips, Constitutional Law (4th ed., 1950) 326. 
The accepted German term is Verordnung, the French réglement. For the purpose of 
this paper I have chosen to use the term “rule.” 
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on his own initiative, unless, of course, the way of formal legislation 
is expressly prescribed by the constitution. This prerogative rule-mak- 
ing power is thus in reality evidence of a division of legislative compe- 
tence. This latter is in part reserved to the king alone, and in part 
exercised by the king and the representative assembly in conjunction. 

With these premises the problem of the relation between legislature 
and the executive could only be one of the proper delimitation of the 
two rival competences. It was important, by a definition of the “liberty 
and property” criterion, to delimit exactly the exclusive competence 
of the legislature, that is, the sphere in which the king had no inde- 
pendent power, the sphere in which legal rules could be established 
only through the medium of the representative assembly, i.e. by act 
of parliament or by a rule under the authority of parliament. On the 
other hand, the question to what an extent a matter of legislation in 
this sense could be left to the king to be settled by a rule under the 
authority of parliament, viz. the question of delegated legislation, was 
not a problem of practical importance. It was not likely that the 
representative assembly would delegate too extensive a power to its 
political rival, the king. 

For these reasons, the notion of the “domain of legislation” or the 
“exclusive competence of the legislature” covered the relation of parlia- 
ment to the prerogative rule-making power of the king, not to his 
delegated powers. 

Since the introduction of the parliamentary system of government 
as in the modern European democratic constitutions, the problem has 
changed character completely. As no political rivalry exists between 
the representative assembly and the government, the question of the 
king’s prerogative rule-making power has lost all political significance. 
But the parliamentary form of government and the evolution from 
liberalism to the modern public service state has brought the other 
problem to the fore, namely, the problem of delegation. It is a universal 
phenomenon in all modern democracies that the parliaments, and not 
only in times of war or crisis, to a wide extent entrust the law-creating 
activity to the executive acting by way of rules and regulations accord- 
ing to parliamentary authorization. This is called delegated legislation. 

On the basis of these new premises, it is not the extent of the pre- 
rogative rule-making power of the king that is at issue, not a question 
of what matters can be handled only through the medium of legisla- 
tion (by act of parliament or in pursuance of the same)—for this 
applies now to practically all matters—but the problem of what mat- 
ters cannot or ought not to be dealt with by delegation, that is, by way 
of rules issued by the executive pursuant to acts of parliament. The 
problem is partly one of constitutional law concerning constitutional 
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limits on delegation, and partly political, concerning the advantages 
and drawbacks of this method. In England where the constitution 
sets no limitations on the power of Parliament, the problem is solely 
of the latter nature. 


II. The practice of delegation, particularly in France and England. 


As this paper aims solely to clarify certain fundamental concepts and 
problems in the debate on delegation, I do not feel it necessary here to 
offer a description of the practice which is the object of the discussion. 
The phenomenon is well known and has often been dealt with in 
detail. To facilitate understanding of the following analysis of the 
problems involved, however, I shall indicate briefly the matter at issue. 

In more highly organized communities, it has doubtless always been 
the case that legislation—taking the word in a wide sense as covering 
all establishment of legal rules—took place by means of several agents 
at various levels. All higher organization presupposes a division of 
labor between a central direction and more or less technically special- 
ized and locally decentralized execution. It is the function of direction 
to lay down principles and guidance, and of the executive organs to 
work these out in detail, adjusting them to suit the varying local and 
factual conditions. How much or how little is left to the executive 
organs will vary according to circumstances, but it is inconceivable 
that a central organ could effectuate legislation to the last detail and 
not leave anything to be done at a subordinate level. 

If a certain amount of “leaving to” (delegation) has always been 
inevitable, it is, on the other hand, equally clear that the evolution 
which has occurred during the last hundred years from /aissez-faire 
to the public service state has necessitated an immense increase in the 
power entrusted to the administration. 

It is hardly necessary to emphasize the change that has taken place 
in that period in the scope and character of government. A hundred 
years ago, in the Jaissez-faire state, the function of government was 
chiefly regulatory and consolidating, a framework and a foundation 
for the activity that developed through the initiative of each individual. 
To uphold law and order at home and the integrity of the state towards 
the outside world were considered the proper functions of government. 
In the economic field its task was to protect ownership, assure the 
freedom and validity of contracts, and to collect taxes. Add to this a 
modicum of care for the poor, some concern with education, communi- 
cations, coinage, and a few other social projects, and there was little 
more. The state, one might say, acted for the most part as soldier, 
policeman, and judge. 

On such a basis it was possible to draw fairly narrow limits for the 
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rule-making power of the executive in accordance with the political 
principle for good legislation, namely, that it was the function of the 
legislature to lay down general guiding principles, and of the executive 
to see that they were put into effect and to work out the specific and 
local details. 

The position is completely different in the public service state of the 
20th century. Even where the economic life of a country is not directly 
socialized, it is superintended, regulated, and directed by the state by 
control of prices and production, control of foreign trade, currency 
exchange restrictions, the financing of building, credit and finance 
policy, etc. etc. Social welfare measures have assumed enormous pro- 
portions and have gradually encompassed the whole population. The 
machinery of the state has developed into a gigantic organization cover- 
ing practically every aspect of life, and whose staff of civil servants 
make up a goodly part of the population. A state of this type cannot 
be governed by the same methods as the liberal state. The relation be- 
tween legislation and administration must of necessity take on a radi- 
cally different form. A tremendous expansion of governmental au- 
thority is inevitable. It is not possible for the legislator from his lofty 
position to direct this giant machine effectively. To a considerable 
extent, the constructive initiative has to pass from the parliament to 
the government offices and a series of semi-autonomous boards and 
commissions. In terms of law this trend manifests itself in numerous 
more or less comprehensive acts of authorization or full-powers. Dele- 
gated legislation, as it is called, assumes a proportion that departs com- 
pletely from classic legislative principles and necessarily raises a number 
of political and constitutional problems. It would be too optimistic 
to believe that this development is no more than a transient phenome- 
non due to war and other crises. All indications go to show that this 
state of affairs has come to stay. Whether we approve of this develop- 
ment or not, we have to face up to the problems it brings with it. 

The grounds that have led to this increase in delegated legislation 
may be summed up as follows, in agreement with the Report of the 
English Donoughmore Committee": 


(1) Pressure on parliamentary time. The pressure on parlia- 
mentary time is great. Parliament will concentrate its attention on 
discussions of high policy and basic problems of legislation. In 
order to have time for these, it has no choice but to thrust away 
subordinate problems to as great an extent as possible. 

(2) Technicality of subject matter. Modern legislation is often 
of a complicated technical character that does not lend itself to 
effective discussion in a forum of politicians. 


4 Report of the Committee on Ministers’ Powers (Cmd. 4060, 1932) 51 f., cf. infra 
p. 7. 
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(3) Unforeseen contingencies. If large and complex schemes 
of reform are to be given technical shape, it is impossible to foresee 
all contingencies and local conditions and to work out the adminis- 
trative machinery to the last detail. 

(4) Flexibility. The method of delegation makes possible a 
speedy and flexible adjustment to fresh circumstances and new 
technical developments, without the necessity of continually setting 
the legislative machinery in motion. 

(5) Opportunity for experiment. The method of delegation 
also allows opportunities for experiment and the utilization of 
experience acquired, which could only with difficulty be done 
through legislation. 

(6) Emergency powers. In situations of emergency where the 
national interest demands rapid and effective action, it will be 
essential to equip the government with extraordinary powers. 


These grounds are based on circumstances that must be regarded as 
typical and permanent in the modern community. It may also be 
added that in some countries an extreme use of delegation has been the 
result of political disintegration and the breakdown of the functions 
of parliament. An impotent parliament, split up into a large number 
of conflicting groups, may have decided as a last resort, if a decision 
were ever to be arrived at, to confer full powers on the government. 

It is well known how acts conferring full powers and government 
decrees having statutory force, to a great extent replaced the ordinary 
legislation in Italy while it yet had a parliamentary government, and 
also in Germany under the Weimar Republic. In both countries an 
act granting full powers served to invest dictatorship with a cloak of 
legality. Italy and Germany, however, were states in which democracy 
had never managed to strike root in the population. It would be more 
to the point to see how the system of delegation developed in countries 
with a long-standing democratic tradition. 

In France acts of authorization began to play an important part dur- 
ing the First World War. But although these acts gave the government 
the right to issue decrees of derogatory force (i.e. decrees that can 
amend or repeal existing parliamentary acts), the authorization was 
limited to the furthering of definite specified purposes and was not a 
grant of unlimited full powers. After the War, during the crisis of 
1926, an isolated case of an act granting true full powers occurred, 
but it was not until the period 1934-40 that this method was really 
adopted. The parliament periodically renounced its legislative power. 
In each of these years (with the exception of 1936) one or more acts 
of full powers were passed, giving the government a practically un- 
limited authority to govern by means of décret-lois, rules having statu- 
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tory force. This line of development reached its climax with the Act 
of July 10, 1940, by which the constituent power itself was transferred 
to the person of Marshal Pétain. The system of décret-lois found its 
logical conclusion in the recognition of the décret-constituant. 

This far-reaching delegation of legislative power ultimately came to 
stand as the symbol of the decline and downfall of the Third Republic. 
Consequently, in the restoration constitution of 1946 a categorical pro- 
hibition against delegation was included. Art. 13 states: “L’ Assemblée 
nationale vote seule la loi. Elle ne peut déléguer ce droit.” (The Na- 
tional Assembly alone passes laws. It cannot delegate this power.)° 

The constitution offers no definition of what is to be understood by 
“delegation.” Obviously, the term cannot cover every authorization 
exceeding the making of mere machinery provisions in “extension” 
of the act. In accordance with current linguistic usage in French theory 
it seems reasonable to take the term as referring to what are called 
décret-lois, i.e. rules having derogatory (statutory) force.’ 

The forces and circumstances which motivate delegated legislation 
in modern states, however, are so powerful that the general and cate- 
gorical prohibition contained in the constitution quickly proved to 
be powerless in face of the trend of development. In subsequent years 
recourse has time and again been had to acts of authorization clearly 
granting powers of amendment and repeal.° 

In an “avis” dated February 6, 1953, the Conseil d’Etat gives an 
official interpretation of Art. 13, bringing this Article more into line 
with the requirements of the trend of development. The prohibition is 
hereby restricted to apply to (1) delegation in matters which by the 
constitution or by constitutional tradition are reserved to the legisla- 
ture,’ and (2) any delegation which by its generality and indefiniteness 
reveals the intention of the national assembly to renounce and hand 
over to the government the exercise of the national sovereignty.” 

But even if such a liberal interpretation is accepted, it is maintained 
that several of the acts of authorization that have been passed must 
be regarded as constitutionally highly questionable. Many French 
politicians and jurists consider that a revision of Art. 13 is inevitable.” 

England has never experienced a constitutional breakdown such as 


5 See Marcel Prélot, Institutions politiques et droit constitutionnel (1957) II, 212-214. 

6 An exception is made in Art. 72 for the overseas territories. 

7 Cf. Prélot, op. cit., II, 417. 

8 Prélot, op. cit., Il, 269-270 and 417. 

® According to Duguit this includes the following matters: “1. penal provisions; 
2. taxation; 3. restrictions on individual freedom in a broad sense including personal 
freedom, freedom of contracts, freedom of employment; 4. restrictions on private prop- 
erty.” Léon Duguit, Traité de droit constitutionnel IV (2nd. ed. 1924) 163. 

10 Prélot, op. cit., II, 417. 

2 Loc. cit. 
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the French and has therefore also never known acts of authorization 
of the extreme type, acts granting unlimited full powers and signifying 
the transient or definitive abdication of the legislature. On the other 
hand, in ordinary government practice far-reaching authorization acts 
have played all the more important a part, possibly even greater than 
in any other democratic country. This is presumably connected with 
the complete absence of any constitutional restraint upon the power 
of Parliament. In recent decades the nationalization of various in- 
dustries and the introduction of comprehensive social reforms, such as, 
for example, the National Health Service, have encouraged the trend 
in this direction. 

In the period between the wars, this trend reached such a peak as to 
occasion a number of violent attacks on Parliament, accusing it of fail- 
ing in its duty and forsaking its responsibility, and on the administra- 
tion, charging it with inclinations toward despotism. Especially well- 
known is Lord Hewart’s book The New Despotism (1929).”* It led 
to the appointment of a committee to investigate and give an opinion 
on the whole subject of delegation of powers—The Committee on 
Ministers’ Powers (usually referred to as the Donoughmore Commit- 
tee)—which issued a Report in 1932.° It is said to have produced a 
finding of “Not Guilty” accompanied with a warning to the depart- 
ments not to do it again. One result of the Report has been that a 
few of the most suspect types of delegation—the so-called Henry VIII 
clause and clauses excluding judicial control—have not been used 
since. But apart from this the Committee’s recommendations do not 
appear to have brought about any noteworthy reforms. 

The Report distinguishes between normal and exceptional use of 
the method of delegation.” 

The normal and acceptable type of delegated legislation, it is said, 
has two distinguishing characteristics, one positive and the other nega- 
tive. The positive characteristic is that the limits of the delegated power 
are defined so clearly by the enabling Act as to be made plainly known 
to Parliament, to the Executive, and to the public, and to be readily 
enforceable by the Judiciary. The negative characteristic is that the 
powers delegated do not include power to do certain things: namely, 
(i) to legislate on matters of principle or to impose taxation; (ii) to 
amend Acts of Parliament, either the Act by which the powers are 
delegated, or other Acts. 


12 See also Port, Administrative Law (1929); Robson, Justice and Administrative Law 
(1928); C. K. Allen, Bureaucracy Triumphant (1931). 

18 Report of the Committee on Ministers’ Powers (Cmd. 4060, 1932). 

14 See Allen, op. cit., 43. 

15 Report (cited in note 13 supra), 30 f. 
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The exceptional and suspect type of delegated legislation in contrast 
to the above comprises the following categories: 


(i) Instances of powers to legislate on matters of principle, and 
even to impose taxation; 

(ii) Instances of powers to amend Acts of Parliament, either 
the Act by which the powers are delegated, or other Acts; 

(iii) Instances of powers conferring so wide a discretion on a 
Minister, that it is almost impossible to know what limit Parlia- 
ment did intend to impose; 

(iv) Instances where Parliament, without formally abandoning 
its normal practice of limiting delegated powers, has in effect 
done so by forbidding control by the Courts. 


As a specific example of the lengths to which it has been possible 
to go in respect of the first mentioned category, the Factories and 
Workshops (Cotton Cloth Factories) Act, 1929, may be mentioned. 
Following on the issue by a departmental committee of a report on 
the use of artificial humidity in cotton cloth factories, the Act simply 
provided that “the Secretary of State may make regulations for the 
purpose of giving effect to the recommendations contained in the 
Report.” *° 

The second exceptional category comprises in particular acts con- 
taining the notorious Henry VIII clause—“named after that monarch 
in disrespectful commemoration of his tendency to absolutism”— 
which confers on the administration powers to amend not only the 
enabling act, but (generally) every other Act if necessary in order 
to put the enabling act in full operation."’ This clause has in particular 
been used in acts effecting an extensive reform or creating a whole 
new body of state machinery (for example, the Local Government 
Act, 1929, the National Health Insurance Act, 1911). Since the issue 
of the Donoughmore Committee’s Report the clause has not been 
employed. 

Into the third category fall authorizations of a scope so undefined as 
to preclude effective control by the courts. This can occur, for example, 
if it is left to the discretion of the person authorized to determine the 
extent of his powers. As an instance of this may be quoted an au- 
thorization to the Board of Trade “to make such general rules as are 
in the opinion of the Board necessary to carry out the provisions con- 
cerning the registration of patent agents,” or an authorization to a 
minister to issue such regulations “as he thinks fit.”** 

In the fourth and last group the same complete and unfettered 

16 See Bernard Schwartz, Law and Executive in Britain (1949) 49. 


17 See Allen, op. cit., 100 f. 
18 Allen, op. cit., p. 107. 
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powers are conferred on the administration by the exclusion of judicial 
control. To avoid an unnecessary open challenge to public opinion 
this is seldom stated in so many words. Rather, circumlocutions are 
employed. It is stated, for instance, that rules and orders made under 
the act “shall be binding and obligatory and of the like force and effect 
as if the provisions therein contained had been expressly enacted by 
Parliament.” Or the so-called “conclusive evidence” clause is used, 
whereby the confirmation of the order by the minister “shall be con- 
clusive evidence that the requirements of this Act have been complied 
with, and that the order has been duly made and is within the powers 
of this Act.”*° The courts are not formally deprived of their power 
of judicial review, but any reversal of the order is precluded by this 
rule. These clauses have not been employed either since the Donough- 
more Committee’s Report. 

Looking at the problem from another angle, that of the scope of the 
power and discretion entrusted to the administration, it is usual to 
distinguish two extreme groups at either end of a large center group.” 
At one end there are the “pure machinery provisions,” i. e. subordinate 
technical administrative regulations, such as instructions as to the 
forms to be filled out by applicants, the manner of making returns and 
the times within which they are to be rendered, the composition, place, 
and times of meeting of a tribunal authorized by statute, and so on. 
At the other end of the scale is the “blank cheque” type of order which 
(within a certain given field or for the achievement of certain objec- 
tives) leaves everything to the judgment and discretion of the execu- 
tive. Between these two extremes, there are to be found varying 
degrees of discretion. Closest to the “blank cheques” is skeleton legis- 
lation. “The name itself,” says Allen, “is not of very good omen for 
constitutional principles; for a skeleton, besides being a lugubrious 
object, is the very symbol of lifelessness, and bony structure does not 
make an organism. It is a dangerous doctrine that the legislature is 
concerned only with that osseous framework and is incapable of under- 
standing the organs and the flesh and the blood—not to mention the 
soul.”** 

Sub-delegation, too, with or without the permission of the governing 
statute, is not infrequent.” 

The English practice of delegation is far more extensive than is 
possible in American constitutional law™ and also than what is usual 

1? Op. ct, Dp. 26. 

20 Report (cited supra note 13) 40. 

*1 Allen, op. cit., 46-47. 

22 Op. cit., 122. 

=* Op. ‘cit, O35 £. 

24 See Schwartz, op. cit., 30 and 40; cf. 27 f. on the doctrine of Schechter. 
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in the Scandinavian countries. On the other hand, it must be added 
that the authorizations, in principle at least, are subject to Parliamentary 
control in a way not general in those countries. In Britain such control 
is a normal and integral part of the authorization laws. It is as a rule 
required that every order shall be “laid on the table” in Parliament, 
either immediately or within a specified time.” This can operate in 
different ways. It may be laid down that the order only comes into 
force provided that it is not annulled by the House concerned within 
a given period. More usually, it comes into force immediately on the 
resolutive condition that it has not been annulled before the expiry 
of the given period. Occasionally, positive confirmation is required 
by both Houses or by the Commons alone. Nevertheless, whatever 
form it may take, this control is, according to Allen, very ineffective, 
if not totally valueless.” 

In Denmark, too, authorization laws of varying extent have been 
in use ever since the Constitution of 1849. Here, as elsewhere, it was 
the emergency conditions of the First World War that first led to the 
extensive issue of delegated legislation. Without going deeper into the 
matter, I want to point out that although it is undoubtedly recognized 
that the executive can be given the power to issue orders with deroga- 
tory force, in practice these have not played a very significant part. 
Delegation has on the whole taken place to a much more modest extent 
than in either France or England. We have never known periodic 
abdications on the part of the legislature as in France, and even the 
most far-reaching authorizations during the two World Wars are far 
removed from the extreme cases of “blank cheque” laws which are 
not uncommon in England. Nor are “skeleton laws” common in 
Denmark. More usual are cases of “framework legislation,” where not 
merely the skeleton of the order, but also its vital organs and functions, 
are laid down by the legislature, though it may be left to the executive 
to exercise considerable freedom of discretion in working out the 
details and in making concrete decisions. Complaints about improper 
concentration of power in the hands of the executive are usually aimed 
at the quasi-judicial authority of the administration to decide concrete 
matters, rather than at its rule-making authority. 


25 See Report (quoted in note 13) 41 f. and Allen, op. cit., 64, 90 f. 

26 Among many reasons for the lack of effectiveness of this control, Allen gives the 
following: “The bulk of Orders is such that no Member of Parliament, with only 
twenty-four hours to his day, can be expected to winnow them all in order to dis- 
engage those which deserve special attention. Nor could he easily scrutinize them 
all even if he so desired, for the Order which is ‘laid on the table’ is, in fact, kept in 
the Library of the House, and in many cases is secreted in a locked cupboard, so that 
the seeker after truth must first find the key to it.” Op. cit., 91. 
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Ill. The concept of delegation: ordinary linguistic usage is obscure, 
inadequate, and self-contradictory. 


It is a curious fact that although delegated legislation is a subject 
that has greatly exercised many minds and kept both law and political 
science occupied, no attempt has yet been made, so far as I am aware, 
to analyze and define the term. 

This is perhaps connected in some cases with the fact that delegation 
does not appear to be regarded as a functional legal concept, defined by 
certain observable criteria, but rather as a kind of magical act, the 
transfer of a magical force, the very “power to legislate.” The question 
is not presented as an inquiry as to the legal criteria defining the term 
“delegated legislation” (introduced to describe certain juristic acts) 
but rather as a question whether a juridical magic transfer of power 
of this kind is in fact possible or not. The maxim delegata potestas non 
potest delegari seen from this angle assumes more the character of an 
axiomatic truth, a juridical magic law of nature, rather than that of an 
empiric rule of law, conditioned like other rules of law by time and 
space.” 

If as a rare exception and en passant an approach is made in the 
direction of a definition, it is couched in terms so general and vague as 
to mean nothing at all.** 





°7 This refers to the treatment of the problem of delegation by French writers, in 
particular, A. Esmein and Léon Duguit. Esmein declares that delegation of the power 
to legislate is “juridiquement impossible” (Droit constitutionnel II (1921) 81). Duguit, 
too, regards delegation as constitutionally excluded. The strange thing is that even in 
those cases where an authorization is in principle marked as unconstitutional—i.e. 
because it would be delegation—but where it is nevertheless warranted by a contrary 
constitutional custom, the view is insisted on that no delegation of legislative power 
takes place and that the rules therefore emanate from the executive and not from the 
legislative power of the state (Traité de droit constitutionnel IV (1924) 776). This 
singularity becomes intelligible only on the assumption that the term “delegation” is 
not used in any functional descriptive sense, but as the designation of a mystic transfer 
of the “power to legislate” itself. 

This mystical concept of delegation and the idea of the fundamental impossibility of 
delegation are presumably relics of traditional, age-old features of political thinking, 
of ideas concerning the origin and derivation of political authority, of sovereignty. 
According to the older contract theories, sovereignty, originally vested in the people, 
was transferred by a contract, conditional or unconditional, to the prince. Later, with 
Milton (1649) and Locke (1690), this idea merged into the theory that government 
does not rest upon a contract but a committal in trust, which creates a duty for the 
prince, rather than a right, to rule as a kind of defender of the people. Rousseau 
worked this idea out to its logical conclusion. Sovereignty is not transferable; the 
ruler acts only by virtue of a free and revocable mandate as a business manager or 
servant of the people. (See Alf Ross, Why Democracy? (1952) 14, 42-43.) It is pre- 
sumably these ideas concerning the nontransferability of sovereignty that lie behind 
the doctrine of the impossibility of delegation. 

28 For example, the term “delegated legislation” is defined in the Donoughmore 
Committee’s Report as the “exercise by a subordinate authority, such as a Minister, of 
the legislative power delegated to him by Parliament.” Report of the Committee on 
Ministers’ Powers (Cmd. 4060, 1932) 15. This is after all nothing but a linguistic 
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From the account given in the preceding sections, it will be seen that 
in ordinary legal linguistic usage the term is used in so comprehensive 
a meaning that it covers every authorization from the legislator to the 
executive, empowering the latter to issue general rules, even the most 
circumscribed “machinery provisions.” In the English Donoughmore 
Committee’s Report these are classed under what is called “the normal 
type of delegated legislation.” The same is true of linguistic usage 
in France, although French jurists generally add that in reality no 
delegation of the power to legislate ever takes place, this phrase being 
only a convenient mode of expression.” However, they fail to explain 
what “real” delegation of power to legislate actually means. 

This linguistic usage is inadequate. If “delegation” is supposed to 
be a practice of a questionable nature, raising constitutional and 
political problems, it is unreasonable to include under the term the—in 
a certain sense—quite normal and inevitable entrusting to the executive 
of rule-making power. There must be a limit, a certain criterion, to 
mark off “delegation of legislative power” from the “normal” and un- 
questionable authorization to initiate measures of implementation. 
Only no one knows what this criterion is. 

The inexpediency of common linguistic usage manifests itself in the 
conspicuous manner in which it conflicts with another usage found in 
the proposition delegata potestas non potest delegari, a proposition gen- 
erally regarded as a “legal axiom” or at any rate as a natural principle 
or a positive rule of law. It seems meaningless to assert a prohibition 
against delegation if the term delegation is extended so far as to cover 
even the most “normal” and inevitable authorization to the executive. 
A certain handing over of competence, a certain rule-making power, 
is implicit in the very hierarchic levels of “law” and “rule,” in the 
very existence of an “executive authority.” How is it possible to proceed 
from a principle which precludes any and every handing over of compe- 
tence? Either the principle must be written off (if it is assumed that 
the term “delegation” is to be taken in the aforementioned wide sense), 
or the term “delegation” must be taken in a narrower and more precise 
sense. It is my belief that the latter is the proper way to solve the 
problem. The proposition delegata potestas non potest delegari seems 
in many and varied situations to apply to something right and proper 
and vital. It covers very pertinently, for example, the circumstance 
that the Public Prosecutor may not entrust his competence to institute 
prosecution to the postmaster, nor the judge his power to render judg- 
ment to the district attorney. But what is it that distinguishes these 
situations in which the proposition holds good from the entrusting 





paraphrase and makes no mention of the conditions under which a mandate transfers 
“legislative power.” 
“9 Duguit, op. cit., 747-748. 
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of authority to the executive which clearly must lie outside its scope? 
How can the term “delegation” be determined so as to give the proposi- 
tion a content that makes sense? 

Current linguistic usage and deficient clarity of terminology lead 
to absurdities such as emerge from the syllogism with which Professor 
Cushman wittily characterizes American legal practice: 


Major premise: Legislative power cannot be constitutionally 
delegated by Congress. 

Minor premise: It is essential that certain powers be delegated 
to administrative officers and regulatory commissions. 

Conclusion: Therefore the powers thus delegated are not legis- 
lative powers.” 


But of course this is only a way of making a laughingstock of the 
obscurity of terminology, and not a way of curing it. 

This obscurity is no less in France. Prevalent doctrine in that country 
has striven eagerly to vindicate the theory that delegation of legislative 
power is not possible. The statement is regarded practically as an 
axiom. According to Esmein, delegation is “juridiqguement impossible,” 
for the simple reason that public authority is not an individual right 
with which the possessor can do what he likes, but a trust which must 
be exercised in accordance with the constitution.” Existing practice, 
which cannot simply be dismissed as unconstitutional, is explained 
by virtue of a competence specially and expressly attributed by the legis- 
lature to the government.” Thus: not delegation of competence, but 
attribution of competence. This change of nomenclature has been 
taken very seriously in the distinction made by writers between the 
“delegation doctrine” and the “attribution doctrine.” But, may one 
ask, what is the difference? What is “delegation” if it is not “attribu- 
tion of competence”? No answer has ever been given to this question. 
(The underlying assumption obviously is that “delegation” is the trans- 
fer of the naked, magical power itself, different from the observable 
legal functions.) Has the theory any other point than to uphold in the 
face of reality the doctrine of the impossibility of delegation of legis- 
lative power ?** The important fact is that the evident conflict between 





80 Cited by Bernard Schwartz, Law and the Executive in Britain (1949) 26. Ameri- 
can courts accordingly often describe the delegated powers as being only “quasi-legis- 
lative’—the “quasi” meaning, apparently, “not quite.” See Frank E. Cooper, Admin- 
istrative Agencies and the Courts (Ann Arbor 1951) 29. 

31 A. Esmein, Droit constitutionnel II (1921) 81. 

82 Léon Duguit, Traité de droit constitutionnel IV (1924) 747 f£. “I say competence 
attributed by the legislature to the government, not delegation of legislative powers” 
(749). 

88 The practical motive behind the doctrine in France has been the maintenance of 
the courts’ power of judicial review, which, as we know, they have in respect of acts 
of administration but not of legislation. 








14 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


doctrine and reality only arises because it has not been possible to give 
to the term “delegation” a content that makes sense. The French 
writers were right enough in their feeling. It is absurd to call every 
assignment of competence “delegation of legislative power,” if this 
latter is something in principle forbidden or suspect. But what might 
it be then, which distinguishes delegation from simple attribution of 
competence ? 


IV. The term “delegation”: A definition which gives to the maxim 
delegata potestas non potest delegari a meaning that is not from 
the outset unacceptable. 


In order to arrive at a tenable concept of delegation, let us begin by 
looking at the ideas that are presupposed in the ordinary, more in- 
definite, linguistic usage. 

Though Esmein may juxtapose delegation and the transfer of an 
individual right, it is clear that these are not identical. On two points 
there is a vital difference. The transfer of a right is characterized by 
(1) being an alienation, i.e. it not only creates a legal position for the 
person who acquires it but at the same time brings to an end the legal 
position of the transferor; and (2) being irrevocable. Neither of these 
things occurs in the case of delegation. It has never been assumed that 
the legislator thereby puts an end to his own competence, nor that he 
should be precluded from revoking the delegation. Delegation has, as 
it were, the character of a process of propagation—a new competence 
is created until further notice alongside the old one. It is precisely by 
reason of these differences that we speak, not of transfer, but of en- 
trusting or delegation of competence.” 

Further, in the concept of delegation is implied a vague idea that the 
entrusting of competence is in the nature of something exceptional in 
that it permits the delegatus to “appear in the role of legislator.” This 
means that the delegatus exercises a function which, seen in the light 
of a certain presupposed norm or standard, might be expected to be 
exercised by the delegator himself. The problem is how to define the 
“role of legislator,” what norm or standard is implied in this phrase. 
Dependent upon the way this is done, various concepts of delegation 
are arrived at. 

The norm may be taken to be defined as the normal in actual fact, 
the usual. This seems to be the case when Allen—only purely inci- 
dentally—defines delegation as “the entrusting to local or subordinate 
deputies of powers which would normally be exercised by the central 
governmental authority.”*’ But such a definition is completely inade- 


34 Cf. supra, note 27, concerning the development of the concept of delegation from 
the idea contained in the older contract theories of an actual transfer of sovereignty. 
85 C.K. Allen, op. cit., 20. 
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quate and not in harmony with the actual use of the term by Allen. 
Delegation would not occur as soon as a certain entrusting of compe- 
tence became usual. The criterion is vague and of no significance. 
The “normality” referred to in the idea of delegation must mean some- 
thing other than what is usual. 

A tenable concept will appear if “normality” is taken to mean what 
is required in consequence of certain presupposed moral-political princi- 
ples for good legislation. Delegation of legislative power means in that 
case the entrusting of competence to make such rules of a fundamental 
and policy-making nature as the legislator, in consequence of the pre- 
supposed political maxims, should himself have made. Delegation 
thus appears as either political failure or as a justified concession to the 
force of circumstances. Undoubtedly, ideas along these lines underlie 
current unreflected concepts of delegation. 

But the foregoing concept is purely political and cannot be the one 
we are searching for in this constitutional analysis. The analysis must 
be based on a constitutional and not a political definition of “the role 
of legislator.” Two possible lines of approach are open—to define it 
either as competence to lay down a specific legal content; or as compe- 
tence to create legal rules of a specific “legal force.” 

It is not unusual to assume that delegation occurs when the adminis- 
tration is authorized to promulgate rules of a legislative content. But 
when does a rule have legislative content? What is the criterion of 
such content? 

If the idea is that a rule is of legislative content when it could have 
been made by the legislature, then the term delegation most inexpedi- 
ently comes to embrace every authorization without exception, even the 
simplest machinery provision. For by no stretch of imagination can 
it be conceived that the executive could be authorized to make a rule 
that could not also be made by the legislator himself. 

If the intention is that a provision has legislative content when it is 
constitutionally reserved for the legislature to pass a provision of such 
content, the question then arises, what exactly is meant by such reserva- 
tion. Under what conditions can a certain subject matter be said to be 
reserved to the legislature? 

According to an older continental theory, the term “reservation” 
(or “exclusive competence of the legislature”) was used to indicate 
measures such as could be taken only under the authority of parliament, 
that is, by act of parliament, pursuant to act of parliament, but not by 
the prerogative rule-making power of the king. “Reserved” in this 
sense were all provisions directly interfering with the liberty and 
property of the citizens, in contrast to provisions addressed directly to 
the administrative agents. If this view is accepted, “delegation” conse- 
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quently means authorization to issue rules directly interfering with the 
liberty and property of the citizens. However, in modern parliamentary 
democracy there is—apart from a few unimportant historic relics—no 
place for any royal prerogative rule-making power. All establishment 
of legal rules now takes place under the authority of parliament, di- 
rectly or indirectly. 

According to present conditions the only possible meaning of a 
domain reserved for the legislature must be to indicate such measures 
as can be taken only directly by act of parliament, not by rules pursuant 
to an act of parliament. The reservation, then, is identical with a con- 
stitutional prohibition against delegation. 

It seems obvious that the notion of delegation cannot be defined 
through the idea of a “reserved legislative content.” This would imply 
the preposterous suggestion that delegation takes place when the legis- 
lature entrusts to the government powers which, according to the con- 
stitution, cannot be entrusted to others. Delegation thus by definition 
becomes a breach of the constitution, and the proposition delegata 
potestas non potest delegari a simple tautology. 

Nonetheless, a definition of this kind was adopted by the Inter- 
parliamentary Union on the basis of a Report presented by M. Eigil 
Olsen, Secretary-General of the Folketing, Denmark. The definition 
runs: 


Delegated legislation can be defined as the power conferred by 
express authority on bodies other than Parliament itself to legis- 
late in that sphere which, by virtue of provisions of the Constitu- 
tion or constitutional practice in the country concerned, is normally 
reserved for the ordinary legislative power.” 


Since the constitutional “reservation” of a certain domain for the 
legislature must mean that the entrusting of power to others is pro- 
hibited, delegated legislation according to this definition comes to 
mean the same thing as prohibited, unconstitutional, entrusting of 
authority. This is absurd and not at all what was intended. Further, 
it is not clear what is meant by the qualification that the domain is 
“normally” reserved for the legislator. The constitutional prohibitions 
against delegation are not pronouncements about what is “normally” 
prohibited, but are categorical. If the “normality” refers to what is 
in actual fact usual in “constitutional practice,” then legal and factual 
views are confused and the definition is open, in so far as the latter 
are concerned, to the criticism put forward above when speaking of 
Allen’s definition of the term delegation. 

This exhausts the possibilities of defining the term delegation as 


36 Tnter-Parliamentary Union, Constitutional and Parliamentary Information. 3rd 
Series, no. 30 (April 1957) 91. 
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authority to issue rules of a legislative content. They have all proved 
to be untenable. This result is no surprise. In democratic constitutional 
ideology, “the role of legislator” is not characterized as competence to 
establish a specific legal content. In respect of content, the competence 
of the legislature is unrestricted. This explains why it is not possible 
by this method to discover any criterion to decide when the executive 
may be said to “function in the role of legislator.” The peculiar and 
characteristic feature of legislative competence is the capacity to make 
dispositions having legal force such that they yield only to the rules of 
the constitution, and in consequence set aside all earlier statutory pro- 
visions. A legal force of this kind is called “statutory effect.” 

Accordingly, delegation of legislative power must be defined as 
authorization to issue rules having statutory effect. 

What then is the norm or standard in relation to which such au- 
thorization may be defined as exceptional? It is the very hierarchy 
postulated in the constitution—namely, constitution—parliamentary 
act—rule. This hierachy is wiped out if normally constitutional effect 
is not reserved for acts of the constituent power and statutory effect for 
acts of parliament—we may also say to the extent that the constitution 
authorizes the legislature to issue statutory provisions having constitu- 
tional effect or the legislature authorizes the executive to issue rules 
having statutory effect. Wiping out the hierarchy would be in conflict 
with a standard for the normal, postulated in the constitution, and the 
delegation of legislative power therefore would be something excep- 
tional—something that can occur only to a limited extent, if the consti- 
tutional system is not to break down. 

The definition must be understood with a certain reservation. Strictly 
speaking, it is unsatisfiable. No matter how far-reaching are the terms 
employed in the authorization law—for example, that the provisions 
of the rule “shall be deemed to be of the same force and effect as if they 
had in every instance been mentioned in this Act”*’—it is logically 
impossible to ascribe to the rule a legal force which is completely 
identical with that of the Act. Whereas the legal force of the Act is 
limited exclusively by the rules of the constitution, that of the rule 
must also of necessity be limited by its conformity to the authorizing 
norm itself.** All other barriers can be removed, but not this link 
between the constitution and the rule. An authorization without any 
conditioning, authorizing norm is unthinkable. It is immaterial if 
control by the courts is also eliminated. The latter only concerns the 
question of who is competent to decide whether the authorization has 
been exceeded or not. 


87 Example taken from Allen, op. cit., 26. 
38On this point, see also Report of the Committee on Ministers’ Powers (Cmd. 
4060, 1932) 20-21. 
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Strictly speaking, therefore, delegation of legislative powers in the 
sense mentioned is an impossibility. Not meaning that it is unconstitu- 
tional, but simply in the sense that it is plainly inconceivable. If the 
term is to have a meaning that can be fulfilled, it must be restricted to 
signifying authority to issue rules having derogatory force, that is, 
force to amend or repeal acts of parliament. 

The general term “delegation of powers” must be defined according 
to the same pattern. Delegation of powers takes place when an au- 
thority (the possessor of competence) authorizes another to issue 
regulations which the authority itself could have made, and having the 
same legal force as if made by the delegator himself. Delegation of 
powers stands in contradistinction to simply authorization to issue 
regulations having subordinate legal force. 

If the notion of delegation is understood in this way, the maxim 
delegata potestas non potest delegari acquires a reasonable meaning. 
(It should be noted that in this section we deal exclusively with the 
meaning of the maxim and not with the question of its validity as an 
a priori principle or positive constitutional rule.) For it then covers 
those cases where its application seems plain; such as, for example, that 
the judge cannot authorize the public prosecutor to give judgment, the 
Public Prosecutor cannot authorize the postmaster to institute prosecu- 
tion, etc. For what takes place in such cases is precisely that another 
person is authorized to function in the role assigned to the delegator 
himself, i.e. to issue rules having the same legal force as if they were 
issued by the delegator himself. The maxim would also apply to 
authorization to issue rules having statutory effect, but not, on the 
other hand, to all the current, simple authorizations to issue rules hav- 
ing subordinate legal force. Understood in this way, the maxim ac- 
quires a restricted content that does not render it unacceptable in 
advance on the grounds of being at variance with the actual system 
of hierarchy. A borderline has now been drawn between the normal 
authorizations implicit in the hierarchy itself, and the exceptional 
authorizations which wipe out the hierarchy. The maxim expresses 
the idea that an authority cannot entrust to others the power to function 
in its own hierarchic role (but can well authorize subordinate organs 
to issue rules having subordinate legal force). 


V. The maxim delegata potestas non potest delegari: its validity. 


Let us now turn to the question of what validity can be attributed 
to the maxim delegata potestas non potest delegari. 

By some writers the maxim is considered almost as an a priori princi- 
ple or legal axiom of absolute validity. Thus, Esmein, for example, 
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describes delegation as a juridical impossibility.*’ Such a view is natu- 
rally untenable. Delegation happens in practice, and whether it is 
permissible or not must be a question of the law in force. 

Perhaps Esmein and other writers only mean that the maxim must 
hold good, as implied in the constitution, in so far as there is no express 
warrant to the contrary. The line of thought could then be that when 
the constitution has assigned a certain competence to an organ Ou, then, 
in the absence of express warrant to the contrary, a delegation of the 
competence to an organ Oz would be in breach of the rule of com- 
petence of the constitution.” 

But this view cannot be endorsed either. In the first place, in the 
event that the constitution is silent on the matter, this problem of in- 
terpretation must be resolved in the same way as others. An interpreta- 
tion of the constitution in the light of its history of origin, historical 
tradition, constitutional practice, practical considerations, etc., may lead 
to the conclusion that delegation, despite the silence on the matter, is 
indeed permissible. At the most a presumption against the possibility 
of delegation could be postulated. 

But even a presumption does not hold good in every case. For, in the 
second place, delegation is not necessarily contrary to the constitutional 
norm of competence according to its literal wording. Whether an or- 
gan O: according to a verbal interpretation of the constitution is, or is 
not, competent to delegate its competence, must depend upon whether 
the competence allotted to O: is defined in such a way that it includes 
a disposition of delegation or not. Frequently, it is quite clear that 
it does not. If, for example, the State Department possesses the com- 
petence to issue passports, this competence does not include competence 
to make a delegation of this competence. For such a delegation of 
competence is not the issuing of a passport. The position will be the 
same in all other cases where the competence attributed to an organ is 
defined as the competence to make dispositions of a certain content 
restricted to certain practical things. This is the normal way, and in 
so far the maxim delegata potestas non potest delegari can normally 
be upheld as a prima facie rule. An organ whose competence is re- 
stricted to measures of a certain content cannot delegate its com- 
petence unless there exists a special ground of interpretation in favor 
of it. 





“9 See supra note 27. 

40 This also seems to be the opinion of James Hart. See “Limits of Legislative Dele- 
gation,” 221 Annals of the American Academy of Political and Social Science (1942) 91: 

“Certainly it cannot honestly be denied that this principle (that the creatures of the 
Constitution may not in their discretion alter its allotment of powers) is necessarily 
implicit in the constitutional allotment. To deny this would make that allotment 
meaningless.” 
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But the position is different in the case of organs whose competence 
is defined as a competence, unrestricted as to the content of the dis- 
position, to establish norms having a legal force determined by a given 
order of hierarchy. In that case the competence includes the competence 
to make a delegation of this competence. This applies to the constituent 
power and to the legislator. 

The competence of the constituent power is totally unrestricted, and 
therefore includes also the competence to delegate its powers to the 
legislator, i.e. to authorize the legislator to a certain extent to issue laws 
having constitutional effect, that is, laws able to alter certain provisions 
of the constitution. This point has indeed always been recognized 
without leading to any discussion. The framers of the Danish Consti- 
tution have made considerable use of it.” 

The competence of the legislator in modern democracies, it is true, 
is not unrestricted, but general, i.e. it includes every disposition not 
allotted by the constitution to other organs. Since the delegation of 
legislative powers is not allotted to any other organ, the competence 
of the legislator also includes this disposition. (As stated earlier, this 
holds good as a starting point prima facie, which may be set aside if 
an interpretation to the contrary is supported.) 

In the works of writers up till now there has been attributed to the 
maxim delegata potestas non potest delegari an unreasonably far-reach- 
ing meaning and validity. Hence the conflict between doctrine and 
reality, discussed above, p. 11 ff. What has been said in this and the 
preceding section should enable us to overcome the difficulties sur- 
rounding the maxim. It has been shown that the maxim must be given 
a more restricted meaning than is generally accepted (the definition of 
the concept of delegation), and that even to this restricted meaning 
there can be attributed only a limited validity (as a prima-facie rule 
with reference to organs whose competence is restricted to measures 
of a certain content). 


VI. The foregoing analysis affords a new framework for the discussion 
of constitutional problems of delegation. 


The foregoing analysis, of course, does not pretend to solve the con- 
stitutional problems of delegation, but aims only at clarifying the 
terms in which the problems must be discussed, and at removing the 
obstacle to a rational discussion involved in the belief in a general 
prohibition against delegation inherent in a formal constitution. 

So long as the traditional belief in the principle delegata potestas 
non potest delegari as a principle inherent in the constitution persists, 


41 Danish Constitution 1953, Sections 8, 20, 29(2), 31(5), 32(5), 42(8), 63(2), 72, 
73(3), 85, and 86. 
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any logical explanation of current practices and any rational justifica- 
tion of the limits imposed by the courts, remain impossible. To call, 
as American courts often do, the powers delegated “quasi-legislative” 
powers is, of course, only to blur the difficulty. The only consistent way 
of describing the actual situation is—on the basis of traditional views— 
frankly to admit that modern state practice is unconstitutional and to 
be tolerated only as a concession to the imperative demands of modern: 
conditions, unforeseen by the fathers of the constitution. 

If you accept the criticism advanced in this paper as to the meaning 
and the validity of the principle delegata potestas non potest delegart, 
the discussion is then set in a new framework. When no general pro- 
hibition against delegation of legislative powers is assumed as inherent 
in a formal constitution, the presumption must be in favor of the 
competence of the legislature. Not the freedom of the legislator, but 
the limits to his freedom, need constitutional justification. The ques- 
tion is simple in the case of express, specific prohibitions in the con- 
stitution against delegation of powers relating to certain matters of 
legislation. But limits to the freedom of the legislator may also, by 
way of interpretation, be deduced as inferences from certain rules in 
the constitution not directly concerned with the question of delegation, 
or from general presuppositions or principles warranted by the 
constitution. 

Such questions of interpretation, of course, must be dealt with not in 
general terms, but in relation to the text, presuppositions, and principles 
of the various constitutions, each in its historical setting. It falls outside 
the scope of this paper to venture on a comparative study of the various 
constitutions. But to illustrate how the approach may be carried out 
I want very briefly to sketch the outcome of an interpretation of the 
Danish Constitution of 1953 according to the points of view defended 
in this paper. 

The most obvious and palpable limitations of the freedom of the 
legislator to delegate his competence are found in some express pro- 
hibitions against delegation. Such prohibitions occur in relation to 
three specific powers: (1) the power exceptionally bestowed on the 
legislator to amend certain rules of the constitution; (2) the power to 
establish, amend, or abolish taxes; and (3) the power to confer citizen- 
ship on foreigners. 

Next, some more elastic limitations may be inferred from the pro- 
vision of the constitution, Section 63, according to which the courts 
are competent to review the legality of all administrative acts, includ- 
ing rules issued pursuant to law. From this it follows not only (1) 
that the so-called Henry VIII clauses expressly exempting rules from 
judicial review are prohibited, but also (2) a prohibition against dele- 
gation of such indefiniteness that judicial review is eluded. 
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Finally, some limitations of a most elastic character may be inferred 
from certain fundamental provisions and presuppositions on which 
the constitution is built. From the provision that parliament is the 
organ possessing the general competence of legislation it follows that 
an act granting unlimited full powers to the executive, or an authoriz- 
ing act of a generality and breadth making it similar to an abdication 
of parliament, must be deemed unconstitutional. From the presupposi- 
tion that the Danish State is a unitary state it follows that delegation 
which would give a local community the status of member state of a 
federal state, or a local authority extralocal competence, must be deemed 
unconstitutional. 
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Control under the Euratom Compact 


A. INTRODUCTION 


The “Treaty establishing the European Atomic Energy Community” 
(Euratom)* signed at Rome, on March 25, 1957, is neither historically 
nor institutionally an isolated occurrence. Historically, it can be viewed 
as another outcome of the movement towards a gradual integration of 
six Western European nations—Belgium, France, Germany, Italy, 
Luxemburg and the Netherlands—which in 1951/52 led to the Euro- 
pean Coal and Steel Community (CSC), better known as the Schuman 
Plan. 

The next step towards a progressive unification of Western Europe, 
the European Defense Community (EDC) project failed to be en- 
dorsed by one participant nation in 1954 and in consequence failed 
to be realized.” With due caution, one might ascribe the failure of 
the EDC project less to its institutional modalities which limited na- 
tional prerogatives in a more modest way than the CSC, but rather 
to the subject of the arrangement, the transfer of national powers 
over the military establishment to an interstate agency. This insight 
is important for the understanding of Euratom too. For, the necessity 
to cope with the peculiarities of the nuclear age on a regional rather 
than on a national plane was not the sole reason for the initiation of 
Euratom. Instrumental in the choice of nuclear power as subject of 
a new joint venture was also the consideration that harnessing the atom 
on a supranational basis might be less controversial and less clouded 
by powerful national egotisms than other topics, particularly military 
affairs.* 

After a joint memorandum of the Benelux countries (Belgium, 
Luxemburg, the Netherlands) early in 1955, the governments of the 
six CSC countries, at the Conference of Messina (June 1955) installed 
a group of experts and charged them with the preparation of a report 
on the two projects which were later to become the treaties on the 

Huco J. Haun is Dr. iur. (Frankfurt), LL.M. (Harvard). 

1 English translation by the Secretariat of the Interim Committee for the Common 
Market and Euratom, Brussels, 1957, in a brochure entitled “Treaty establishing the 
European Atomic Energy Community (EURATOM).” Unless otherwise indicated, quo- 
tations in the text and in footnotes are taken from this publication. 

2 The events leading to the negative vote of the French National Assembly (August 
30, 1954) are summarized by Mason, The European Coal and Steel Community (The 
Hague, 1955) 134 et seq. 

3 Cf. Art. 84, para. 3 of the Euratom compact, text and comment at n. 89 infra. 
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European Economic Community (Common Market) and on Euratom. 
The outcome of the group’s labors was the “Report of the Intergovern- 
mental Committee on European Integration” published April 21, 1956." 

Almost another year passed before these propositions had ripened into 
two draft treaties on the Common Market and on Euratom.’ 

The Euratom treaty is meant to be the vehicle for the establishment 
of a nuclear economy for the six participant nations.® In detail, the 
treaty spells out a list of activities that the new community is to pur- 
sue. They cover practically every aspect of nucleonics’ and testify 
to the comprehensive view the makers of the compact have taken of 
the subject matter. The implementation of those tenets is the task of 
the organs of Euratom. These are: the Council consisting of the 





* Known as the Spaak Report, after Paul H. Spaak, then Foreign Minister of Belgium 
and chairman of the group. English translation of Part II of the Report, relating to 
Euratom in “Workshops on Legal Problems of Atomic Energy,” Ann Arbor, Michigan 
1956, Workshop IV, Appendix C, pp. 201-215. 

5 For a more detailed narrative of the historical development leading to the con- 
clusion of the treaties on Euratom and the Common Market, cf. Deutscher Bundestag, 
2. Wahlperiode 1953, Drucksache 3440, Anlage C (Erlauterungen zu den Vertragen 
. ..) as printed in the collection of Erler-Kruse, Deutsches Atomenergierecht (here- 
inafter cited Erler-Kruse) Abt. Euratom, p. Y 20 BI. 1 et seq. and the additional sources 
mentioned in the author’s article on the foreign relations power of Euratom, 71 Har- 
vard Law Review (1958) 1001 (hereinafter cited HLR). 

® To the same effect the French Exposé des Motifs, of March 26, 1957 (hereinafter 
cited Exposé) accompanying “Projet de Loi autorisant le Président... A ratifier .. . 
le traité instituant la Communauté européenne de |’énergie atomique,” No. 4676, As- 
semblée Nationale, Troisiéme Législature, Sess. Ord. de 1956/57, p. 10 et seq., and the 
“Rapport” of the Foreign Affairs Committee of the French National Assembly, here- 
inafter cited “Rapport,” No. 5266, Ass. Nat., Troisitme Lég., Sess. Ord. de 1956/57, 
Annexe au procés-ver-bal de la séance du 26 juin 1957 (M. July, Rapporteur) 253 
et seq. 

Art. 2: 


For the attainmcut of its aims the Community shall, in accordance with the provisions 
set out in this Treaty: 


(a) develop research and ensure the dissemination of technical knowledge, 

(4) establish, and ensure the application of, uniform safety standards to protect the 
health of workers and of the general public, 

(c) facilitate investment and ensure, particularly by encouraging business enterprise, 
the construction of the basic facilities required for the development of nuclear energy 
within the Community, 

(d) ensure a regular and equitable supply of ores and nuclear fuels to all users in 
the Community, 

(e) guarantee, by appropriate measures of control, that nuclear materials are not di- 
verted for purposes other than those for which they are intended, 

(f) exercise the property rights conferred upon it in respect of special fissionable 
materials, 

(g) ensure extensive markets and access to the best technical means by the creation 
of a common market for specialised materials and equipment, by the free movement of 
capital for nuclear investment, and by freedom of employment for specialists within the 
Community, 

(A) establish with other countries and with international organisations any contacts 
likely to promote progress in the peaceful uses of nuclear energy. 





a: we 


As 
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instructed representatives of the member governments (Arts. 115-123) ; 
the Commission, a body of five independent officials with executive 
and rule-making functions appointed jointly by the six participant 
governments (Arts. 124-135) ; the Assembly with 142 members chosen 
proportionally by the national parliaments of the member states and 
gifted with powers which qualify it rather as a forum of political 
opinion than as a truly legislative body (Arts. 107-114); the Court of 
Justice with seven members appointed jointly by the participant govern- 
ments (Arts. 136-160). 

The Economic and Social Council (Arts. 165-170) is not an organ 
of the Community, since it is restricted to a consultative status and 
cannot make decisions or control those of the other institutions ex- 
cept by the intrinsic force of its advice. 

The legal modalities set forth for the operation of these institutions 
are not altogether new; they have been modelled to a large extent 
after those of the CSC. Underlying the latter’s structure is the transfer 
of national powers over a certain segment of the national economy of 
the member states—coal and steel—to an interstate organization to 
assure, by procedural and substantive safeguards, the removal of the 
community's organs, notably of the CSC’s High Authority, from na- 
tional preoccupations and influences, the introduction of the majority 
rule into the operation of the common institutions, the settlement of 
disputes arising out of the compact by a common court with original 
and exclusive jurisdiction. All these elements, hailed by many as a 
new venture in the law of international public organizations, are again 
present in the Euratom compact. 

Anew, a given, albeit developing sector of the national economies 
of the member states, the utilization of nuclear energy, has been made 
subject to the regulation of a multipartite entity, released to a large 
extent from the jurisdiction of the national governments concerned. 
Impartiality vis-a-vis conflicting national claims is the ground rule of 
Euratom’s organs; disputes as to the interpretation and application of 
the treaty are to be settled exclusively by the common court, be the 
litigants member states, individuals, or the institutions of the Com- 
munity. The question remains, whether the two new structures, to 
which the European Economic Community might be added, are truly 
placed beyond the participant nations, i.e. are supranational in char- 
acter, as Art. 9 of the CSC treaty claims.* 

A veritably affirmative answer upon this question would require the 
conclusion that the new organizations are independent of the co- 
operation of the member states. Evidently, the contrary is true. The 
institutions, e.g. of Euratom, are not organs of a federation, but in- 





8 Cf. on this point Wehberg, 52 Friedenswarte (1953/55) 204 et seq. 
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strumentalities of a co-operative effort of the participant countries, de- 
pending on the faithful performance of the treaty’s letter and spirit 
by those nations. Based on such co-operation, the new venture— 
Euratom—can be successful; in its absence, the operation of the com- 
pact will be blocked, because no executory measures are provided for 
against delinquent member states except that the Court may pass a 
judgment pronouncing the unlawfulness of a state’s action and failing 
performance of such judicial decree by a nation, the Council may be 
seized of the matter.’ This procedure is less stringent than the rudi- 
mentary execution envisaged by the CSC treaty against states.*° The 
lack of effective enforcement measures against member states seems 
to be an outflow of the pragmatic approach observed so conscientiously 
in the making of the Euratom and Common Market treaties, but also 
of the confidence of the framers in the growth of a community spirit 
among the six nations taking part. 

Yet while a decided obstruction by member states may be hardly re- 
dressed by legal, as distinguished from political, means, the imple- 
mentation of the compact and of the measures passed thereunder by 
Euratom’s institutions are enforceable as against individuals and enter- 
prises within the Community, provided, of course, that the member 
nations having jurisdiction thereover are disposed to assent to such 
operation of the treaty. What lifts Euratom, the Common Market, 
and their predecessor, the CSC, beyond the level of most international 
organizations hitherto existing is, besides the extent of operational in- 
dependence vis-a-vis national prerogatives and instructions, the power 
to bind individuals and enterprises directly without the intermediation 
of the national authorities concerned. These aspects have caused a 
tendency to liken the supranational ventures to federal states."* While 
such a view might not do justice to the difference between the consti- 
tution of a federal state possessed of a plenitude of powers over all as- 
pects of national life and the constitutive instrument of an international, 
though closely knit, organization based on a treaty, it stands to reason 
that the combination of the above features may have effects as stringent 
and incisive as the execution of law by and in sovereign states against 
their subjects, particularly in the field of control under the Euratom 
compact. 

The concept of control itself can be traced in municipal as well as 


® Art. 143: If the Court of Justice finds that a Member State has failed to fulfil any 
of its obligations under this Treaty, such State shall take the measures required for the 
implementation of the judgment of the Court. 

10 Under Art. 88 of the CSC treaty, certain economic and financial sanctions can be 
passed against delinquent member states by the High Authority, the CSC’s equivalent 
to Euratom’s Commission. 

11 For a list of the numerous writings on this subject, cf. Schlochauer, Festschrift 
Wehberg (Frankfurt, 1956) 361 et seq. 
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in international public law. In the constitutional law of federal states 
the term embraces two elements, to wit, observant supervision (deo- 
bachtende Aufsicht) by the national government of legally relevant 
facts in the member states and corrective effectuation (derichtigende 
Aufsicht) of the federal norms with a view to bring about or retain 
conformity with those norms. Each procedure separately is a manifesta- 
tion of control, since the collection of facts as well as the consequent 
corrective action serves the purpose of safeguarding the rule of law, 
although, of course, observation is always a necessary prerequisite for 
enforcement measures which may or may not be passed, depending on 
the legal evaluation of the facts previously collected.” 

In like manner, control is now understood in international public 
law as comprising observation and/or observation plus enforcement.” 
While in all instances of international control observation of legally 
relevant facts is envisaged, enforcement measures succeeding, if need 
be, the collection of facts are less frequently provided for and seem 
to be the characteristic of truly effective controls.”* 


B. INstITUTIONS OF CONTROL UNDER THE EURATOM COMPACT 


1. Organs. As distinguished from other international compacts on 
the peaceful use of the atom,’ control under the Euratom treaty is 
designed not only to prevent and restrain illegal action, but also to en- 
courage desirable uses of nuclear energy.’* It seems that only national 


12 To this effect, Triepel, Die Reichsaufsicht (Berlin, 1917) 108-121. Triepel’s mono- 
graph has since served as a guide for studies on control in international public law; 
cf. Guggenheim, 2 Traité de Droit international public (Genéve, 1954) 285; Kaasik, 
Le Contréle en Droit International (Paris, 1933) 397. 

18 Kopelmanas, Le Contrdle International, 77 Recueil des Cours II, 1950, pp. 59, 67; 
Berthoud, Le Contrdéle International de |’Exécution des Conventions Collectives (Genéve, 
1946), 5-15, 263 et seq.; cf. on this point and on the classification set forth in note 14 
infra, my paper, “Internationale Kontrollen,” (June 1958) “Archiv des Volkerrechts.” 

14 Receftt literature on international controls (Kopelmanas, op. cit. passim, Wehberg, 
op. cit., and Guggenheim, op. cit.) classifies pertinent precedents from the viewpoint 
of the effectiveness of the measures provided. According.to this scheme, several pro- 
gressively effective groups of control can be distinguished: 


(a) the collection of facts by international bodies on the basis of data submitted by 
states; 

(b) the verification of such facts by international bodies either through their evalu- 
ation within the machinery of an international organization or through controls on the 
spot exercised by agents of independent international authorities; 

(c) the measures mentioned under (b) in connection with enforcement measures 
against states; 

(d) direct on the spot controls by international administrations empowered to take 
enforcement measures against states or individuals alike. 

Euratom can be considered as belonging to the last group. 

15 Questions of armament control are beyond the scope of this article. 

16 Cf. Art. Il of the Statute of the International Atomic Energy Agency (IAEA), 
Atomic Industry Reporter (hereinafter cited AIR) 287-811 and comment by Bechhoefer 
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legislations on atomic energy provide as wide a latitude for control as 
Euratom.’ The relationship to national procedures is again apparent in 
the institutional framework of Euratom’s control. 

The main instrument is the Commission. Its control is administra- 
tive in nature, since it need not be initiated by interested parties, but 
can be exercised by the body on its own account, in conformity with 
the letter of the treaty. The supervisory and executory functions of 
the Commission extend to all parts of the treaty with a view to en- 
sure the implementation of decisions passed by Euratom’s organs.** They 
include controls on the spot, the examination and seizure of records, 
the interrogation of public officials and of employees of enterprises 
and other persons allegedly cognizant of relative facts, in short, all 
avenues potentially leading to a complete presentation of the facts inso- 
far as such is necessitated by the letter of the treaty.** The member states 





and Stein, 55 Michigan Law Review (1957) 747 et seq.; Joint Action of the OEEC 
Countries in the Field of Nuclear Energy (Paris, 1956) 55 passim. On the British and 
American bilaterals, cf. Fischer, 1 Annuaire Francais de Droit International (1955) 
228-243. 

17 Secs. 1-3, U.S. Atomic Energy Act of 1954, AIR p. 203:22; Secs. 2 and 3 of the 
United Kingdom Atomic Energy Authority Act 1954, 2 & 3 Eliz. 2, Ch. 32; Art. 1 
of French Ordinance of October 30, 1945, instituting an Atomic Energy Commissariat, 
‘Journal Officiel, October 31, 1945, p. 7065; Secs. 9-10 of Canadian Atomic Energy 
Control Act of 1946 as revised to 1954, Revised Statutes 1954, Ch. 47; further instances 
of national regulations in Atomic Energy Regulation (Albany & New York, 1947-1954) 
under “Foreign.” 

18 Art. 124: With a view to ensuring the development of nuclear energy within the 
Community, the Commission shall: 


—ensure the application of the provisions of this Treaty and of the provisions enacted 
by the institutions of the Community in pursuance thereof; 

—formulate recommendations or opinions in matters defined by this Treaty where 
the latter expressly so provides or where the Commission considers it necessary; 

—under the conditions laid down in this Treaty dispose of a power of decision of its 
own and participate in the preparation of acts of the Council and of the Assembly; and 

—exercise the competence conferred on it by the Council for the implementation of 
the rules laid down by the latter. 


Art. 187: For the performance of the tasks entrusted to it, the Commission may col- 
lect any information and verify any matters within the limits and under the conditions 
laid down by the Council in accordance with the provisions of this Treaty. 


The wording of Art. 187 raises the question whether the Council’s regulation imple- 
menting the rule may provide for controls on the spot, questioning of witnesses, and 
for other direct means of access to facts, which are not envisaged in the relevant sub- 
stantive sections of the treaty, such as in the field of research. In the absence of a 
cogent statutory authorization for active intervention in nuclear matters, Art. 187 should 
be construed limitatively, because otherwise the restriction of control to minor degrees 
of verification, for instance in the chapter on research, might turn out to be mean- 
ingless. 

19 As to the possible widening of the competences of the Commission by the Council, 
cf. Art. 203: If any action by the Community appears necessary to achieve one of the 
aims of the Community in cases where this Treaty has not provided for the requisite 
powers of action, the Council, acting by means of a unanimous vote on a proposal of 
the Commission and after the Assembly has been consulted, shall enact the appropriate 
provisions. 
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are to aid the Commission in the performance of these functions.” 
The facts on hand, the Commission must evaluate them™ and, if need 
be, enforce the provisions of the treaty and its own decisions pursuant 
to strict procedural rules.** 

The Council, comprising the instructed representatives of the mem- 
ber governments, is to co-ordinate the actions of the member states 
and of the Community.” Its supervision both of the participant na- 
tions and of the organs of Euratom will be aimed at keeping these 
respective entities within the functional limits prescribed by the treaty. 
This power of functional control is voiced in the compact by the rule 
reserving to the Council the power to widen prerogatives expressly 
conferred on institutions in need thereof for the execution of the 
treaty.” Council and Commission will communicate their enactments 
by way of regulations, directives, and decisions, depending on the 
nature of the case and of the addressees of such pronouncements.” 

Although consisting of “representatives of the peoples” of the mem- 
ber states, the Assembly has, under law, very few powers of control: 
the right to ask questions and to have them answered by the Commis- 
sion, to participate in the passage of the Community’s budget and 
the power to force the resignation of the Commission en bloc by a 
majority vote comprising two thirds of the Assembly’s members pres- 


20 Art. 192: Member States shall take all general or particular measures which are ap- 
propriate for ensuring the carrying out of the obligations arising out of this Treaty or 
resulting from acts of the institutions of the Community. They shall facilitate the 
achievement of the aims of the Community. 

21 Art. 124 text supra note 18. 

22 Reviewed infra pp. 32 et seq. 

23 Since their control provisions relate in principle to establishments which they have 
supplied with physical or intellectual requirements, neither the IAEA Statute (Fischer, 
L’Energie Atomique et les Etats Unis (Paris 1957) 340-344), nor the OEEC project, 
nor the bilateral nuclear agreements offer as densely organized schemes of control as 
Euratom. Similarly comprehensive views are taken, however, by national legislations 
(cf. U.S. Atomic Energy Act of 1954, Secs. 161, 221-233, and comment thereon by 
Marks and Trowbridge, Framework for Atomic Industry (Washington, D.C., 1955) 
109-111). Yet the intermingling of civil and military uses of the atom in states seems 
to have favored a tendency to lessen the supervision of administrative control by the 
courts (cf. Marks and Trowbridge, op. cit., 115 et seq.; Secs. 10 et seq. of the U.K. 
Atomic Energy Act of 1946, 9 & 10 Geo. 6, Ch. 80; Canadian Atomic Energy Regula- 
tions of 1949, Parts III (Information, Inspection, etc.) and IV (Security) as printed in 
Atomic Energy Regulation, Foreign, p. 61:3-5. 

* Act. 115. 

25 Art. 203, text note 19 supra. 

36 Art. 161. 

27 The Euratom Council has counterparts as regards its members—instructed gov- 
ernmental representatives—in the General Conference of the IAEA (Art. V of the 
IAEA Statute) and in the Steering Committee for Nuclear Energy provided for in the 
OEEC project (OEEC pamphlet, pp. 63, 72 passim.). 

28 Art. 110, para. 3. 

29 Art. 177, para. 3 and 4. 
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ent.”® Possibly, its role as a forum of political opinion may contribute 
to the shaping of a community spirit, particularly, since the Assembly 
is the same for the CSC, the Common Market, and Euratom.” This, 
however, would be a sociological rather than a legal achievement. The 
real powers of a parliament in the meaning of constitutional law have 
been reserved to the Council where the ponderation of votes is con- 
sidered to offer a remedy against the voting down of the smaller nations 
and against the hegemony of one major nation or a group of states.** ** 

Control by advice and consultation is exercised by the Economic 
and Social Committee,” the Scientific and Technical Committee*® and 
by the consultative bodies set up by the Commission under Art. 135.°° 
Wherever provided for in the treaty, these institutions must be con- 
sulted before a decision is reached by Commission, Council, and As- 
sembly. In all other cases, the latter agencies are empowered to draw 
on their advice. In such manner, the consultative bodies, though de- 
void of decisionary rights, may influence and insofar factually control 
the outcome of the matters of which they are seized.” 

Judicial control is exercised by the Court of the Community which 
will be the same for the CSC, the Common Market, and Euratom.** 
Broadly stated, the Court can pass upon any measure of Commission 
and Council susceptible of direct application and execution, though 
in various modes.*’ Individuals, enterprises, member states, and organs 
of Euratom can initiate judicial review, inter alia, of controls, their 


30 Art. 114, para. 2. 

31 Art. 2 of the Convention relating to certain Institutions common to the European 
Communities. 

82 Same view with respect to the CSC, Jaenicke, 14 Zeitschrift fiir auslandisches 
offentliches Recht und Volkerrecht (hereinafter cited Zeitschrift) (1952) 765. 

83 The Assembly has no exact counterpart in other international organizations for the 
utilization of nuclear energy, IAEA and OEEC alike being devoid of deliberative 
bodies consisting of independent representatives of the peoples of the participant nations. 
Even in national legislations, the nuclear domain is somewhat less stringently supervised 
by parliaments than other areas due to the heavy impact of considerations of national 
security; cf. Secs. 201-207 of the U.S. statute and comment by Fischer, L’Energie 
Atomique et les Etats Unis, 81-86; U.K. Atomic Energy Authority Act, 1954, Sec. 3, 
para. 5; Art. 5 and 8 of the French Ordinance of October 30, 1945; Canadian Atomic 
Energy Regulations of 1949, Part IV (Security). 

$4 Art. 165. 

35 Art. 134. 


36 Art. 135: “The Commission may hold any consultations and set up any study com- 
mittees necessary to the accomplishment of its task.” 

387 Similarly, consultative functions are provided for in Arts. III B 5, VI H of the IAEA 
Statute, and in national legislations; cf. Sec. 26 of the U.S. statute on the General 
Advisory Committee and comment on the wholesome activity of that body by Fischer, 
op. cit., 44 et seq.; like functions are carried out by the (consultative) Deutsche Atom- 
kommission, established by a resolution of the Federal Cabinet on December 21, 1955. 

38 Arts. 3-4 of the Convention relating to certain Institutions common to the Euro- 
pean Communities. 

39 Arts. 146-148. 
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mode and sanctions, though, generally, appeals do not have the effect 
of suspending the execution of the contested measures.*’ Actions of 
the member states allegedly violating the treaty and its provisions on 
control may be examined by the Court at the request of the Commission 
or of another member state.** Also, the Court is competent to entertain 
litigation on the basis of arbitral compromises to which either the 
Community* or member states are parties,** in liability cases involving 
Euratom as a party and in litigation between the Community and its 
agents and employees under conditions laid down in the staff regula- 
tions.“* In fulfilling these functions, the Court can collect the relevant 
facts,*® will, by the very nature of its mission, apply the law of the 
Community, and see to the execution of its pronouncements.** The 
limitation of genuine powers of execution as against states appertains 
to the decisions of the Court as well as to the measures of Commission 
and Council.**** 


The Court may well become the strongest integrating factor of the 
three communities over which it has jurisdiction. Though the As- 
sembly has the same threefold function, its embryonic parliamentary 
prerogatives are not likely to give it a stature comparable to that of 
the Court. 


2. Conclusions. By way of summary, the following tentative con- 
clusions may be set forth: 


Control under the Euratom compact is executed in five different 
ways. At the basis is the continued, direct, and comprehensive ad- 
ministrative supervision of member states and the latters’ nationals by 
the Commission. The latter in turn is controlled by Council, Assembly, 


49 Art. 157. 

41 Arts. 141-143, 145. 

42 Ast, 153; 

43 Art. 154. 

44 Arts. 151, 152, 188. Also the Court determines the interpretation and validity of 
charters of entities created by the Council. 

4> Arts. 22-30 of the Statute of the Court. 

46 Arts. 159, 164. 

47 The extension of the privileged position of the member states to their public 
nuclear establishments would be contrary to Art. 196 of the treaty. Under this pro- 
vision, the public law status of an establishment by virtue of the municipal law of a 
member country does not distinguish it, as regards control by Euratom, from private 
undertakings. The importance of this extensive application of control is manifested 
by the numerical preponderance of such governmental nuclear establishments in some 
member states of Euratom, notably in France. 

48 The IAEA Statute provides for more tentative methods of judicial control by special 
arbitral arrangements, through the International Court of Justice (Art. XI F 6, XVII A) 
and by means of advisory opinions of the same institution (Art. XVII B). Neither the 
OEEC project nor the IAEA Statute approach the likeness to procedures in national 
legislations by which Euratom is characterized from the viewpoint of judicial control. 
Cf. OEEC pamphlet, p. 73, and comment on the IAEA Statute by Fischer, op. cit., 
314-315. 
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and member states either without intermediation, that is by political 
and functional means, or through the intermediary of the Court which 
can be seized for this purpose also by individuals and enterprises af- 
fected by measures of the Community, its institutions, and agencies. 
As the system is calculated to offer appeals to the Court by each in- 
stitution, member state, person, or concern to stave off misuses of con- 
trol functions, it provides a set of checks and balances resembling that 
in states, though the respective machineries may not be the same. The 
wide avenues leading to double and sometimes triple control are, in 
themselves, a relative justification for the tight rein of supervision and 
likewise for the stringency of its sanctions. 

Completed by advisory and consultative controls to assure appropriate 
handling of complex matters, the system appears, indeed, as a higher 
form of international control than any other heretofore realized and 
projected.*” The purposes and instrumentalities of control under the 
Euratom compact are so comprehensive that it finds, both in scope and 
effectiveness, counterparts in national rather than in international 
regulations of the subject. 


C. CoNTROL UNDER THE SUBSTANTIVE CHAPTERS OF THE 
Euratom CompacrT’’ 


1. Research. This chapter** is designed to tackle the subject in two 
different ways which are to supplement each other, to wit, firstly, by 
providing for the promotion of the public and private research pro- 
grams in the member states, and secondly, by the conduct of research 
on account of Euratom, to complete the efforts of these nations.” 

Control over the research programs of and in the member states is 
exercised by the Commission by way of opinions on the practicability 
of private and public research projects, submitted by the sponsors at the 
Commission’s request with a view to prevent wasteful duplication of 
efforts and to direct research to matters inadequately treated.°* Few 
effective means are at the disposal of the Commission for the enforce- 
ment of its views. For once, it can not publish its opinions, save with 


49 Wehberg, with regard to the CSC, 52 Friedenswarte, op. cit., 209-210, quoting 
Kunz, 46 AJIL (1952) 690 et seq. 

50 In the following, the items will be discussed in the order of organization set forth 
in the compact. 

51 Arts. 4-11. 

52 Art. 4, para. 2, subpara. | limits the scope of these activities of Euratom to the topics 
listed in Annex 1 of the treaty. This annex, too voluminous to be printed here, contains 
substantially most items likely to require scientific analysis in the development of 
nuclear research and industry. Changes of the list are contingent on a qualified ma- 
jority vote of the Council and thus any widening of powers of the Commission as 
regards the number of nuclear research topics is under the functional control of the 
Council. 

58 Art. 5. 
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the consent of the sponsors, but may merely promulgate lists of sub- 
jects that it deems inadequately studied. Therefore, no appeal to the 
Court is open for or against such pronouncements. In addition, the 
Commission may offer financial help (but no subsidies), gratuitous or 
non-gratuitous managerial advice, gratuitous or non-gratuitous supply 
of ores, concentrates, fuels, and installations, and suggest joint financing 
by member states, their nationals, and enterprises under their juris- 
diction. 

Whatever weakness such measures may have from the viewpoint of 
control, the expert advice of the Commission will serve as a guide for 
the development of research other than that of Euratom’s own. Sys- 
tematically, however, the scheme provided for in the chapter on re- 
search approaches in some ways international controls based on the 
submission of reports to an international institution and the appraisal 
of such information by the latter. It is only by withholding or giving 
assistance, financial or otherwise, that Euratom, i.e. the Commission, 
is able to encourage and restrain research. This method finds its 
counterpart in the IAEA Statute, the participation in and the control 
of research by the Agency being limited in the same manner.” It is 
likewise with the OEEC project.*’ As to Euratom’s own research pro- 
gram,” the Community has in this field powers comparable only to 
those national nuclear authorities within the limits of the budget and 
under the scheme of control discussed above.” It can pursue research 
in its own installations or have such research pursued by member 
states, their nationals and enterprises, third nations and institutions in 
the territory of the latter, as the exigencies of the case and the monies 
available may permit. 

2. Dissemination of Information.’ Two methods for the dissemina- 
tion of information are envisaged: collection and distribution by nego- 
tiation or by way of compulsion. As to voluntary contributions from 
inventors and holders of nuclear patents and other rights of industrial 
property relating to nucleonics in the Community, their financial in- 
terests are assured by judicial review guaranteeing appropriate emolu- 
ments for licenses granted by them to the Commission. In turn, any 
member state, its nationals, and enterprises can obtain, upon proof 
of a legitimate interest, sublicenses on nonexclusive licenses of the 
Commission and licenses on any rights acquired by the Commission 


$8 Ast. XI. 

5° Op. cit., 99-104. The observations in the OEEC project are expressly limited to mat- 
ters of nuclear training. 

56 Arts. 7-11 of the treaty. 

57 Cf. note 15 et seq. supra. 

58 Arts. 12-29. For a detailed account of this chapter, cf. Pfanner, 10 Neue Juristische 
Wochenschrift (1957) 1460 et seq. 
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either in Euratom’s own installations or gratuitously or nongratuitously 
from entities and persons other than Euratom. 

The compulsory acquisition of such rights is, apart from published 
patents and other rights, dependent on the transmittal, to the Commis- 
sion, of the relevant nuclear registrations in the member states in pat- 
ent offices or national institutions performing like functions. On the 
basis of such information, the Commission is able to seize rights and 
data necessary, or deemed so by the latter, for the progress of nuclear 
science and industry in the Community and not used or insufficiently 
used for the purpose. 

This broad principle which, in a detailed review of the particu- 
lar topic, would be subject to many explanations and modifications, 
is applied under procedural precautions culminating always in a two- 
fold safeguard, one being an arbitral award, which in turn is subject 
to judicial review by the Court. In addition, ample provision has been 
made to secure secrecy wherever this be necessary to protect interests 
of national defense (of the member states), of professional priority, 
or of other relevant nature. In such manner, the scheme, while envisag- 
ing extensive prerogatives of Euratom and of its executive, the Com- 
mission, is possessed of attributes that do not compare unfavorably with 
the regime of industrial property in any country where government is 
bound by stringent and enforceable rules of law.®° By the same token, 
Euratom is scarcely comparable to any other international project in 
the field of nuclear energy, not so much by its measure of control and 
its power of seizure, but more on account of its subjection to principles 
of law and equity. This applies foremost to the [AEA Statute** and 
to the bilaterals."* °° 

3. Health Protection. This chapter™ is a systematic exemplification 
of international controls by way of supervision on the spot combined 





59 Art. 21. Art. 17 et seq. The treaty (Art. 16) distinguishes between specifically 
nuclear information and information which, without being of a specifically nuclear 
nature, is directly connected with the development of nucleonics in the Community. 

6° Tt is only fair to state that, in this matter, Euratom stayed away from procedures 
which in some Western countries have placed nuclear patents and data under a special 
regime and are only now back on the way towards applying to such rights the same 
measure of legal protection in favor of inventor and patent owner as Euratom has done 
right from the start; cf. Fischer, op. cit., 125-172; Marks and Trowbridge, op. cit., 25-33. 

$t Art. XII A 3, 6, C. 

®2 Which while envisaging stringent controls, are considered as not guaranteeing 
adequate procedural safeguards of rights so affected (Fischer, op. cit., 283-285); the 
OEEC project aims foremost at keeping the co-operation within the framework of 
already existing multilateral conventions, op. cit., 92. 

83 As to the most incisive rule of Art. 29 relating to the control of Euratom over data 
and patent exchange agreements of member states, persons and enterprises within 
Euratom’s territory with any kind of partner outside the Community, cf. HLR 1031- 
1033. 

64 Arts. 30-39. 
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with sanctions addressed to the member states only. Indeed, during 
the negotiations at Brussels the draftsmen discussed this item under 
the heading “supranational control of national measures.” The princi- 
ple is applied by leaving the supervision of human and industrial 
activities in the field to the proper agencies of the member states and 
by securing the implementation of the basic rules of health protection 
issued by the Council” in the territory of the member nations through 
a continued and far-reaching control, by the Commission, over national 
supervisory institutions and installations. It is an outflow of this prin- 
ciple that the rules and regulations governing health protection in 
detail are to be enacted and enforced by the member states, subject, 
of course, to any amendments the Commission or member states may 
propose pursuant to the Council’s basic rules of health protection; that 
the Commission can inspect on the spot the operations, records, and 
effectiveness of:the monitoring and preventive installations which the 
member states are to establish;** and that the participant states must 
regularly inform the Commission of any measures in the field. Lastly, 
the Commission can, where this is exigent, direct any member state to 
change or intensify its administrative operations to prevent or curb 
violations of the basic rules.*’ This system is judicially enforceable, 
since the Court, always within the limits prescribed by the treaty, can 
be seized with any matter involving binding pronouncements of the 
Commission or of the Council. 

There are some provisions in the Statute of the IAEA remotely 
corresponding to this scheme of health protection."* However, safety 
control by the IAEA is limited to projects which it has sponsored and 
does not embrace all activities in the field, as in the case of the Euratom 
supervision which is exercised irrespective of the origin of the ma- 
terials to be controlled. In addition, there are no remedies besides the 
clumsy measures of a demand for curtailment and return of the mis- 
used objects, whereas Euratom has at its command a series of pro- 
cedures permitting continuance of operations, but only in conformity 
with the basic rules of health protection issued by the Council and 
their implementation by the Commission. As speed is the prerequisite 
of effective remedial action in the field of health protection, the IAEA 
may also be at a disadvantage as regards the settlement of disputes, 
since the international arbitral procedures envisaged by the Statute and 
the project agreements arranged thereunder may entail time consum- 
ing preparations. The OEEC plan does not go even thus far, but re- 
stricts itself to providing for recommendations of its competent organs 


6S Ast. 31, pata; 2. 

66 Arts. 33-35. 

87 Art. 38, para. 2 and 3. 
68 Art. XII A 2, 5, B,C. 
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to the member states suggesting appropriate national legislation. How- 
ever, the absence of an enforceable international safety regulation, out- 
side Euratom, may not be as disadvantageous as in other areas, since 
here the population at large has thus far never failed to exert political 
pressure to bring about effective measures of health protection when- 
ever it became cognizant of the dangers to life and limb inherent in 
the use of the atom, civil and military alike. 

And yet, the realization of forward-looking international and na- 
tional schemes of nuclear safety may depend on their increasing geo- 
graphic latitude, the usefulness of monitoring and preventive systems 
being largely contingent on the space they cover, particularly in the 
control of atmosphere, rivers, and the high seas. While this is set forth 
as a principle de lege ferenda, on humanitarian grounds Euratom must 
not content itself, in the field of health protection, with its organiza- 
tional accomplishments, but, for the sake of the human beings subject 
to its jurisdiction, ought to co-operate with as large regional or ultra- 
regional safety systems as possible. 

4. Investments. This chapter“ is designed to provide the entities and 
persons in the Community with the expert advice of the Commission 
on investment projects that they may envisage. It is thus an example of 
international controls enacted by way of critical appraisal of data and 
plans by an international body, no effective, i.e. executory, sanctions 
being attached. To influence the investment policy of public and private 
sponsors in the Community, the Commission has three means: it can 
publish, after consultation with the Economic and Social Committee, 
programs suggesting suitable objects for investments; it may discuss 
pertinent projects with the sponsors and communicate its views to the 
member nation having jurisdiction over the respective subject matter; 
and it may divulge, with the consent of the member states, persons and 
entities involved, the projects submitted to it. Though no institutional 
sanctions are supplied, the dependence of the projects on the sympa- 
thetic attitude of banking and like institutions, and the foreseeable 
insistence of the latter on the presentation of an affirmative opinion of 
the Commission on such plans, for economic reasons, may render the 
chapter on investments an incisive instrument for the realization of 
a definite and outspoken investment policy of the Commission. The 
reliance of the International Bank for Reconstruction and Develop- 
ment, of the International Finance Corporation, and of regional or 
national institutions of similar stature on the advice of the Commission, 
and in the case of projects under the aegis of the IAEA” the views 
of that agency could thus become a vehicle for the adaptation, in the 


69 Arts. 40-44. 
70 Art. XI E of the Statute. 
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civil use of the atom on the international plane, of sound commercial 
principles. 

5. Joint Enterprises. This chapter” provides the framework for the 
establishment of undertakings which, by reason of their primordial 
importance for the development of nuclear industry in the Community, 
are to enjoy certain privileges as regards local tax laws and other 
measures imposing burdens. Initiators of such projects, besides the 
Commission and the member states, may include any entity or person 
interested therein. The control over such proposals is twofold: in the 
first place, the Commission after consultation with the member states 
and other competent bodies examines the economic feasibility of the 
projects, submits it for further deliberation to the Council which in 
turn, as an instance of review, can demand additional information be- 
fore adjudicating on the matter negatively or affirmatively’ with a 
qualified majority, or with unanimity, where the participation of the 
Community, of a nonmember state, or of other persons and entities 
outside Euratom’s jurisdiction, or the grant to the joint enterprise of 
all or some of the privileges listed in Annex III to the treaty is at stake. 
In addition, the Council adopts’ the statutes of the joint undertakings. 
The chapter envisages the subjection of these enterprises to the juris- 
diction of the national courts in the member states, wherever the treaty 
does not reserve such matter for review by the Court of the Community. 
However, the enactments and measures of the institutions of Euratom 
in the establishment of joint enterprises are, whenever justiciable, sub- 
ject only to review by the Court of Euratom. This latter element, the 
justiciability as to their legality of the actions designed to establish, or 
prevent the establishment, of joint undertakings, distinguishes the pro- 
cedure under the Euratom treaty from related provisions under the 
IAEA Statute or the OEEC project,”* which envisage only political 
remedies. At the same time, political control is not excluded under the 
Euratom compact and, through the force of economic circumstances, 
may prove more effective than judicial control. However, the combina- 
tion of these two means manifests the greater integration of suprana- 
tional schemes as compared to mere international understandings. 

6. Supply. This chapter, one of the most important in the treaty, is 
characterized by the dominant role of the Agency as a legal monopoly, 
established to guarantee the equitable and equal supply of all con- 
sumers in the Community with ores, concentrates, and fuels.”* It is 


71 Arts. 45-51. 

72 Arts. 47-49. 

73 Art. 47, para. 3, 49. 

74 Art. 49, para. 5. 

75 TAEA Statute, Art. XI; OEEC pamphlet, op. cit., 51-52. 
76 Arts. 52-76. 
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subject to several controls. Its charter is adopted by the Council after 
examination of the Commission’s draft. The Agency, once established, 
is supervised by the Commission, since the great majority of its ac- 
tions, explicit or implicit, are subject to review by the Commission at 
the request of legitimate appellants which may be member states, other 
entities, or persons in the Community.’’ Moreover, such adjudications 
of the Commission are in turn justiciable within the general frame- 
work of judicial control" by the Court. The member states and their 
subjects, respectively, however, are under similarly stringent rules for 
the benefit of the Agency. The states have to guarantee the free exer- 
cise of the Agency’s functions in their territories and must communicate 
to that public trading monopoly all information, or ensure the trans- 
mittal thereof by their subjects, necessary for the accomplishment of its 
sweeping powers; they must accept, within the limits established in 
the treaty, its determination of prices and conditions of sale and acquisi- 
tion, a determination which in spite of the statutorily secured influence 
of the consumers on these matters,” is far from perfunctory. In sum, 
then, only the wide avenues open to review by Commission and Court 
are a relative justification of a scheme which, though it may secure in 
the external sphere an appropriate influence of the Community on the 
world market,”’ is a potential inhibition on the development of a free 
nuclear economy in the Community.” Taken together with the chap- 
ters on security control and the proprietary regime of fissionable ma- 
terials, on the other hand, it offers, whether meritorious or not, every 
means to assure an effective prevention of uses of the atom which the 
Euratom compact and the institutions implementing it deem unde- 
sirable. It goes without saying that no other international arrangement 
is possessed of comparable features. The national regulations of this 
subject, however, among which the American example is merely a 
statutory manifestation of a situation existing factually also in other 
countries,” are open, and have been exposed, to the same doubts here 
advanced.** Small wonder, then, that the Euratom treaty limits the 


! Ave. 53, para. 2. 

78 Cf. supra, notes 18-23 and corresponding text. 

79 Art. 60, para. 1 and 2. 

8° To this effect the French government in Exposé, p. 12: “Mais il doit présenter a 
ses fournisseurs extérieurs un front uni.” 

81 Art. 73, relating to the control of the Commission over agreements of consumers 
of whatever kind in the Community with suppliers outside Euratom, is discussed in 
HLR 1036. 

82 France, Great Britain, Canada. References in Kruse, 3 Atompraxis (1957) 250 
et seq. 

83 Cf. for the opinion of an impartial observer, Dean Cavers’ assessment of the matter, 
69 Harvard Law Review (1956) 789: “. . . the act must be regarded as an instrument 
of transition. . . . By requiring an AEC license at every turn and by reserving to the 
Government title to the industry’s key materials and its chief tangible product, the act 
has left little room in the atomic economy for the operation of the market.” 
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validity of its present scheme of supply to seven years, after which 
period these rules are subject to prolongation by a majority vote of the 
Council or to changes and amendments to be adopted by the Council 
unanimously.™ 

7. Security Control. This part of the treaty** has a twofold purpose: 
to guarantee compliance, by any consumer in the Community, with the 
security control obligations incurred by Euratom in agreements with 
third states and international organizations; in addition, to safeguard 
use of ores, concentrates, and fuels in conformity with the objectives 
set forth in the consumers’ declarations vis-a-vis the Community and 
its organs.*° The second principle sheds light on the open-ended con- 
ception of security control envisaged by the farmers. The Spaak Report 
of April 21, 1956, had already revealed their hesitation in approaching 
this subject.** The treaty itself provides a solution only in the sense 
that it restricts the scope of security control to the safeguarding of the 
civil use of nuclear materials in cases where such use is the decided 
and declared intention of the consumers. It does not prevent military 
applications which are indicated to the competent authorities of the 
Community. In other words, it leaves the member states at liberty to 
do what they deem justified by the needs of national defense,** and 
wherever military use begins, Euratom’s security control is not applica- 
ble.“° Nor is the supply of ores, concentrates, and fuels by Euratom’s 
Supply Agency limited to consumers promising peaceful utilization. 
Since military applications are not unlawful and since the Agency is to 
comply with the purchasing orders of any consumer which are not 
violative of the treaty,” it must supply military as well as nonmilitary 
projects. It results that the catchword “conformity control” as a slogan- 
like definition of the chapter is all too appropriate. Within these limits, 
however, security control is stringent and incisive. In detailed pro- 
visions, the Commission has been empowered to use every means at 


84 Art. 76, para. 2. 

85 Arts. 77-85. 

86 Art. 77. 

87 Op. cit., 215: “. . . the problem raised by the possibility of the use by certain states 
of atomic energy for military purposes presents a political problem such that it goes 
beyond the limits of their competence. They (the draftsmen) have not believed that 
they should answer it in the present report.” 

88 Exposé, p. 13: “Aucune clause enfin n’interdit l’usage de l’énergie nucléaire 4 des 
fins de défense nationale, domaine dans lequel la France posséde et conserve une entiére 
liberté d’action. Les exigences de la défense nationale sont, au surplus, respectées.” Same 
view, Rapport, p. 255. 

89 Art. 84, para. 3: Control may not extend to materials intended for the purposes of 
defence which are in course of being specially prepared for such purposes or which, after 
being so prepared, are, in accordance with an operational plan, installed or stocked in a 
military establishment. 

90 Art. 52, para. 2b, subpara. 2, Art. 61, para. 1. 
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the disposal of fact-finding national institutions for the clarification 
of the relevant circumstances, ranging from the regular transmittal of 
operating records and accounts to the Commission, and, in the case of 
installations for the chemical treatment of irradiated fuels, the pre- 
requisite of a license to this effect, to comprehensive on the spot in- 
spections by Euratom’s agents and interrogations by the latter of any 
person likely to produce any pertinent evidence. The control measures 
of Euratom are sanctioned by means likely to frighten off most prospec- 
tive offenders: any infraction of the treaty’s security provisions and, 
more importantly, of the decisions of the Commission implementing 
the former can be sanctioned against member states by the judicial 
admonishment discussed above”* and against any other consumers in 
the Community by a scale of progressively incisive and executory meas- 
ures. These are warning, withdrawal of the Community’s assistance, 
financial or otherwise, transfer of the respective enterprise’s adminis- 
tration to a sequestrator or board, appointed jointly by the Commission 
and the member state having jurisdiction over the entity concerned for 
a period not exceeding four months, and finally complete or partial 
withdrawal of raw and special fissile material. All these sanctions 
are enacted by the Commission,’ the member states being under a 
legal obligation to aid the former in their execution.” 

On the other hand, all such measures of the Commission are subject 
to review by the Court, appeals having, in deviation from the general 
procedure, always the effect of suspending execution, unless the Court, 
upon a showing of pressing reasons by the Commission or the member 
states involved, orders immediate enforcement.”* The consideration of 
legitimate interests of persons and entities subject to this security con- 
trol has produced an additional rule envisaging a procedure for the 
appropriate safeguarding of these interests.”’ It has been closely 
modelled after Art. 11, sentence 3 of Protocol IV on the armaments 
control agency of the Western European Union, of October 23, 1954.°° 
In the latter instrument, the enactment of this additional procedure 


92 Art. 143. 

SP Art. ‘$3. 

%3 Art. 83, para. 4. Under Art. 83, para. 2, decisions requiring the delivery of goods 
of any kind shall be enforceable, in accordance with the rules of civil procedure of the 
member state having jurisdiction over the person or enterprise concerned (Art. 164). 
The competent authority can examine such executory titles only as to their authenticity 
and must then grant execution in the respective member state’s territory. Other decisions 
of the institutions of Euratom, i.e. those not requiring the delivery of goods, are to be 
made executory by the member state in accordance with Art. 83, para. 4 whereunder 
they are required to ensure the enforcement of sanctions and, if need be, the reparation 
of infractions by the offender. 

%4 Art. 83, para. 2, subpara. 2. 

%5 Art. 83, para. 2, subpara. 3. 

96 Printed in French and German in “Europiisches Recht” (Frankfurt 1954 et seq.) 
B fil 23c, p. 3. 
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for the protection of legitimate interests is a prerequisite for the execu- 
tion of the security control envisaged thereunder. It stands to reason 
that a like interpretation ought to be accorded to Art. 83, para. 2, 
subpara. 3 of the Euratom treaty, since the compact nowhere expressly 
excludes such construction but, by its very system of checks and bal- 
ances, rather encourages the view advanced here. Thus considered, 
implementation of the authorization contained in Art. 83, para. 2, 
subpara. 3 would be a prerequisite for the execution of the sanctions 
set forth in Art. 83, para. 1 a-d and a further check against unrestrained 
omnibus powers of the Commission. This would be in accordance with 
the principle of substantive justice so emphatically acknowledged in the 
treaty.”" 

Comparatively speaking, Euratom’s system of security control is, in 
the stringency of its supervisory and executory measures, only one 
more manifestation of the growing aversion to unrestrained uses of 
the atom. The IAEA Statute, OEEC project, and the American and 
British bilaterals on the civil uses of nuclear energy alike betray the 
same tendency. By procedures including always the submission of 
records and accounts, on the spot inspections, termination of assistance, 
recall of the nuclear materials supplied, and finally expulsion from 
the arrangement or termination of the bilateral agreement, they at- 
tempt to prevent misuses of the atom.** They are, however, distinct 
from the Euratom’scheme in various ways: they restrict supervision and 
enforcement to the utilization of materials supplied by them, whereas 
Euratom will exercise a comprehensive control and nowhere envisages 
the termination of a state’s membership in the Community. The inter- 
national compacts other than Euratom do not protect the interests of 
the subjects of control as extensively and forcefully as the latter. 
Finally, their objective is an absolute prevention of military uses within 
their orbit, whereas Euratom is merely directed at safeguarding the 
use of fissionable materials in conformity with the declared intentions 
of the consumers, no matter whether they be public or private in 
nature. 





97 Art. 136. The singular in the French (and German) version of this provision sug- 
gests that the phrase “respect du droit” is the equivalent of “observance of law.” “Law” 
in this sense denotes those “general principles of law and reason” for the realization of 
which “men enter into society” and which in turn “determine the nature and terms 
of the social compact.” Justice Chase in Calder v. Bull, 3 Dallas 386 (1798), as printed 
in Freund, Sutherland, Howe, and Brown, Constitutional Law, Cases and Other Prob- 
lems, vol. 2 (Boston & Toronto 1954) 732-733. 

*8TAEA Statute, Art. XII, OEEC pamphlet, op. cit., 62-63, 72-73; summary and 
review of the relevant provisions of the British and American bilaterals by Hahn, 2 
Atomwirtschaft (1957) 183-185 and Fischer, 1 Annuaire Frangais de Droit International 
(1955) 228-243. 
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In that respect, again, Euratom has counterparts only in national 
legislations.”* 

8. Proprietary Regime of Special Fissionable Materials. This chap- 
ter’®® is, cum grano salis, the replica of Section 52 of the United States 
Atomic Energy Act of 1954 and of the related provisions of this 
statute."°* The reservation to the Community of the property in all 
special fissionable material’*’ produced in, or imported into,’** the 
Community may have been intended to facilitate supervision, to pre- 


®° Tt should be pointed out that in spite of Art. 84, para 3, the Federal Republic of 
Germany, under Protocol III of October 23, 1954, to the revised text of the Treaty of 
Brussels (Europaisches Recht, op. cit., B III 23b, p. 1-6), has undertaken to refrain 
from any production of nuclear weapons within its territory, an obligation, for the 
revision of which no provision has been made, whereas the production of certain other 
military instruments may be allowed to the Federal Republic under procedures set forth 
in the Protocol. The anxiety of the German Bundestag to safeguard the faithful per- 
formance of this promise after the coming into force of Euratom is evidenced by the 
minutes of its Special Committee on the Common Market and Euratom (Bundestags- 
drucksache 3660 of June 28, 1957, pp. 23-24). The legal evaluation of the testimony 
of the representative of the German Ministry for Foreign Affairs (op. cit., 24) would 
require more space than here available. Suffice it to say that the Special Committee 
demanded, and obtained, a statement from the federal executive to the effect that the 
conformity control of Euratom prevented transactions of German consumers which 
might supply users in other countries with fissionable materials for military purposes 
whenever such German consumers had once declared, vis 4 vis the Community, their 
intention to refrain from military applications. The statement culminated in the fol- 
lowing passage. “Verbraucher im Bundesgebiet seien daher gehalten, im gesamten 
Verwendungszyklus, der von den Erzen iiber die Ausgangsstoffe bis zum spaltbaren 
Material fiihre, die Verpflichtung zur nichtmilitérischen Verwendung zu_beachten” 
(op. cit., 24). While this sweeping interpretation may find its limitation in the guaran- 
tee of equal and equitable access of all consumers to the nuclear materials (Art. 52, 
para. 1), as a principle it seems nevertheless justified, because nonmilitary use will be 
the rule, the contrary pursuant to the intentions of the framers the exception, such 
exceptions being in the Euratom treaty, as generally, subject to narrow definition and 
exegesis. The intention of the framers to this effect may be taken from the preamble 
of the treaty and from the Spaak Report, which both agree in attributing a definitely 
predominant role to the civil uses of the atom. As to narrow interpretation when 
language and structure of a treaty tend in that direction, cf. 1 Oppenheim-Lauterpacht, 
International Law (8th ed., London 1955) 952-954; Verdross, Volkerrecht (3rd ed., 
Wien, 1955) 148-150. 

100 Arts. 86-91. 

101 Cf. on the background of this chapter and the motives for its final version HLR 
1037-1039. 

102 Defined in Art. 197, para. 1 of the treaty. 

103 Under Art. 86, para. 2, the exclusive proprietary rights of the Community do not 
extend to special fissile materials which are not subject to the security control of Eura- 
tom, e.g., used for military purposes. Same view Rapport, pp. 255-256. This would 
seem to apply, however, also where an agreement concluded prior to the Euratom 
compact between a member and a nonmember state is not assigned to the Com- 
munity under Art. 106, because of the refusal of the nonmember. Since in that case 
the security control provisions would be implemented not by Euratom, but pursuant 
to the terms of the pre-Euratom agreement, the special fissile materials covered by 
such agreement would not be subject to Euratom’s security control regime and, in 
consequence of Art. 86, para. 2 of the Euratom compact, they would not be property 
of the Community. 
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vent misuse of such material, and to pave the way for the transfer to 
Euratom of the rights of direct inspection reserved to the United States 
Atomic Energy Commission.*** However, whether the scheme will per- 
mit realization of the first objective, and whether the AEC will be in- 
clined to acknowledge the second aim can only be conjectured. At any 
rate, the renegotiation clause of this chapter of the Euratom treaty 
should be made use of, whenever and as soon as experience with the 
present regulation warrants such recourse. An adaptation of the pro- 
prietary regime of special fissionable material under the Euratom com- 
pact to more liberal principles, however, will be rather unlikely, as 
long as all other bilateral and multilateral agreements on the civil uses 
of the atom remain faithful to views which either expressly reserve 
property in such items to the participant nations and thus prevent pri- 
vate ownership’”’ or sanction such reservation by leaving the supplying 
states at liberty to impose their system of exclusive governmental 
ownership on the recipient nations.’** 

9. The Common Market in Nuclear Objects. The implementation 
of this chapter*”’ will lead finally to a customs union of the six partici- 
pant nations in the nuclear field. Its realization is contingent on the 
interaction of member states and institutions of the Community. From 
the viewpoint of control, the provisions on the free movement of 
persons, goods, and capital within Euratom’s territory, also contained 
in this chapter, are of more acute interest. In fact, the treaty tends to do 
away with restrictions based on the nationality of persons and enter- 
prises under the jurisdiction of the member states,’°* suggests measures 
of the member states facilitating atomic risk insurance,” and fosters 
the transferability of currencies in Euratom’s territory for purposes 
sanctioned by the compact.’ The elaboration of these principles 
in the practice of Commission, Council, and member states and in the 
case law of the national courts and the judiciary of the Community 
will be a running, and progressively conclusive, commentary on the 
issues. One of those issues might be whether before recourse is had 
by individuals and enterprises to the Court of Euratom local remedies 
must be exhausted in the respective member states. An affirmative 
answer to this question is suggested by the treaty.’™ 

There are no international understandings on the subject, bilateral 
or multilateral, which present comparable features. Their substan- 


104 Fischer, L’Energie Atomique et les Etats Unis, 292, note 160. 

105 As the British and American bilaterals do, cf. Kruse, op. cit. loc. cit. 
106 As the IAEA Statute does, Art. XI, F 3. 

107 Arts. 92-100. 

108 Arts, 96, 97. 

109 Art, 98, 

110 Art. 100. 

111 Art. 150, para. 2 and 3. 
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tively related provisions are confined to envisaging the access of ex- 
perts, from the recipient states, to research and industrial installations 
of the supplier nations for purposes of training and information, and 
inversely, to reserving the installation of nuclear establishments in the 
recipient states to persons and enterprises under the jurisdiction of the 
supplier nations or such other contractors as the former may choose or 
admit. 

10. External Relations.’ The purpose of the chapter is to safeguard 
the concordant interaction of national and supranational nuclear for- 
eign policy."’* For the accomplishment of this objective, the compact 
provides several avenues: in the negotiation and conclusion of treaties, 
the Commission is subject to the directives of the Council only insofar 
as the latter’s concordance is required by the treaty; all transactions of 
the member states and individuals and enterprises in the Community 
with any kind of partner outside Euratom concluded prior to the con- 
stitution of the treaty are mot superseded by the latter, once they 
have been duly registered with the Commission. Pre-Euratom agree- 
ments of the member states with third states must be renegotiated with a 
view to bringing about the assignment of their treaty-rights to the Com- 
munity. As regards international nuclear transactions to be performed 
by member states after the constitution of Euratom, they are subject 
to previous examination and, in specified cases, approval of the Com- 
mission, the measures of which are in-turn justiciable on appeal from 
the member states of the Community. The principle is espoused also in 
the other chapters of the compact which relate to international dealings 
in the particular fields they are devoted to."* This regime seems to be, 
under the co-operation clause of the compact, applicable to consequen- 
tial international dealings of the member states other than agreements,’ 
however, not to mere informative actions of the latter and of other 
parties in the Community. Lastly, arrangements of the Community 
with entities or persons outside Euratom to which, besides the latter, 
one or more member states are parties can come into force only after 
notification to the Commission that the agreements have become ap- 
plicable in these member nations in accordance with their respective 
constitutional rules. This may entail that such agreements are either 
ratified by the Commission on behalf of the participant member na- 
tions, or may imply the collective confirmation of such understandings 
by Euratom and the member states concerned. 

In conclusion, it may be remarked that the sum of these rules on 





112 The author has discussed this chapter at length in HLR Pp. 1012-1030. The fol- 
lowing is a brief summary of the conclusions there reached. 

113 Art, 101-106. 

114 Such as Art. 29 and Art. 73. 

115 Art. 192. 
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external relations finds comparable counterparts only in the constitu- 
tions of federal states. This aspect, while not presenting a compelling 
argument against the international law character of the Euratom com- 
pact, nevertheless points to the direction for which supranational co- 
operation seems to be headed. 

11. Budgetary Matters. The chapter’*® presents a system of budgetary 
control over the finances of the Community only. It does not purport 
to extend to the budgetary conduct of the member states save for the 
latter’s contributions to the budget of Euratom. This observation brings 
to mind that Euratom’s financial bases are not, as in the case of the CSC, 
taxes or levies assessed by the Community,’ but merely monetary 
allotments of the member nations, though the latter are statutorily 
obliged to furnish these means in accordance with scales agreed upon in 
the Euratom compact."** The system, however, may be revised at any 
time by the Council in conformity with proposals of the Commission 
and after consultation with the Assembly, the pronouncement of the 
Council being in the nature of a recommendation to which the mem- 
ber states may, or may not, adhere, as the subsequent decisions of their 
respective parliaments permit, since the adoption of such revision would 
amount to an amendment to the original compact.""* Under the pres- 
ent system of statutory contributions, the treaty provides for a detailed 
budget enacted by the Council on the initiative of the Commission 
and in conformity with the requests of the Assembly, the Council’s en- 
actments being, as a rule (not without exceptions in which unanimity 
prevails) contingent on a qualified majority of its members.**° In its 
technical details, the operation and execution of the budget, divided 
into a research and an administrative section, is modelled extensively 
after the relevant provisions in the legislations and constitutions of the 
member states, the Commission, as the executive of Euratom, being 
the vehicle of its implementation.” As such, the Commission is under 
the continued supervision of an auditing committee appointed by the 
Council for five years.’** The treaty strongly implies that this control 
be exercised during the current fiscal year, so as to prevent in advance 
improper or merely undue spending. An additional examination of 
the budget’s use by the Commission is provided, since the Council and 
Assembly can scrutinize, but only after receipt of the summary report 
of the auditing committee at the end of each fiscal year, the Commis- 


116 Arts. 171-183. 

117 Art. 49, 50 of the CSC treaty. 
118 Art, 172. 

119 Art, 173. 

120 Art, 177. 

121 Art. 179, 

122 Art. 180. 
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sion’s budgetary conduct.’** Voting by a qualified majority, the Council 
may either approve the implementation of the preceding budget or 
not. In either case, the Assembly can force the resignation from office 
of the Commission en bloc by a two thirds majority of the votes cast 
representing a simple majority of the members of the Assembly. Details 
of the exercise of the budget under the treaty are to be governed by 
regulations of the Council to be adopted unanimously. 

Comparatively speaking, the IAEA Statute offers features resembling 
the above procedure, while the bilaterals are devoid of a system of budg- 
etary control and the OEEC project is restricted to a weighing of 
various schemes of budgetary conduct and control.*** In the IAEA 
Statute,’ reference is made to the principles adopted by the United 
Nations for the assessment of the members’ contributions to the regular 
budget of the organization. These apply in apportioning contribu- 
tions to the IAEA. Administrative costs and the expenses of the projects 
are to be borne out of donations and levies collected in accordance with 
a scale established periodically by the Board of Governors. 

The budget, consisting of these elements, as such must be approved 
by the General Conference with a two thirds majority of those present 
and voting. In sum, the budgetary scheme envisaged by the IAEA 
Statute conforms to the necessities of a loosely organized universal 
arrangement, whereas Euratom after the adoption of all these elements 
goes beyond them by providing for additional, institutional means to 
enforce these rules effectively and securely. 


D. GENERAL CONCLUSIONS 


In all fairness, the Euratom compact cannot be characterized as an 
atomic bill of rights; the charter is dominated by technicality and the 
powerful desire to establish a civil nuclear industry in Western Europe 
as quickly as possible. And yet, should not the ample armory of pro- 
cedural defenses in connection with the basic principle on which the 
compact rests, the respect for the reign of law,*** be taken as an innate 
statutory challenge against a regime of nuclear managers? It is sug- 
gested that an affirmative answer would do justice to the polarity of 
supranational ventures, to their devotion to technical, quantitative ends, 
and to their juxtaposed insistence on legal guarantees for the protec- 
tion of legitimate separate, individual interests. If, in this respect, 
Euratom seems beyond whatever precedents international public law 
has to offer and appears to remain short of federal processes, the nature 
of the new Community would have been adequately manifested.’** 


123 Art. 180, para. 3 and 4. 

124 Op. cit., pp. 49-50. 

125 Art. XIV. 

aS9 Act. 136, 

127 This article was completed in December, 1957. 
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WILLIAM EATON 


Canadian Judicial Review and the Federal 
Distribution of Power 


INTRODUCTION 


The operation of judicial review in Canada is a fascinating, and 
rather surprising, example of judicial readjustment of the distribution 
of legislative power in a federal system. The body responsible for 
final judicial interpretation of the Canadian federal constitution has 
been the Judicial Committee of the British Privy Council, in London, 
also variously termed the “Committee,” the “Board,” and the “Privy 
Council.” The Committee is, technically, not a court of law at all, but 
merely a board to advise the king concerning legal appeals from the 
Empire and the Dominions.’ In practice, this function had been so 
regularized that the Committee was in effect the supreme court of 
Canada until all appeals to it were abolished in 1949.* 

There is a strong indication that it was the intent of the founders 
of the Canadian federation to leave the great legislative powers in the 
Dominion government. Specifically, they wished to prevent the de- 
velopment in Canada of the kind of “sovereign state” argument which, 
they felt, had played a large part in bringing on the American Civil 
War. In 1867, the British North America Act* was passed by the British 
Parliament, in consultation with Canadian leaders,* to implement these 
aims and to serve as the written constitution of Canada.” It established 


WituuaM Eaton is Research Assistant, University of California (Berkeley), Member 
of the California Bar. 

1 Appeals from the highest colonial courts to the King in Council, of right or by 
discretion as the case might be, had come to be recognized in the colonies before 
federation. These appeals were regularized in 1844 by assigning them all to the 
Judicial Committee of the Privy Council, which was established in 1833. The Com- 
mittee is now composed of the Lord Chancellor, the Law Lords of the House of Lords, 
and distinguished dominion and colonial judges who are members of the Privy Council. 
Cases may be heard by from three to eight members, though five is the usual number, 
and the personnel may vary from case to case. Conditions of appeal are laid down by 
British statute or by Order in Council. 

2 Canadian Statutes, 13 Geo. VI, c. 37, “Supreme Court Act Amendment, 1949.” (See 
note 68 infra.) 

3Imp. Act 30-31 Vict. c. 3. 

4The Act was precipitated by a conference of the Maritime Provinces at Charlotte- 
town in 1864, followed by the Quebec conference of the same year, expanded to include 
Upper and Lower Canada (now Ontario and Quebec), and the London Conference of 
1866. The principles there agreed upon, with some modifications, were the basis for 
the Act of 1867. 

5.W. S. Scott has suggested that Canadian constitutional law as a whole is derived 
from three principal sources: (1) the great charters of English liberty, the Magna Carta, 
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the federal system and specified the distribution of powers, with a 
strong bias, as we shall see, favoring Dominion power. Since the passage 
of the Act major powers have been gradually shifted from the Do- 
minion to the provincial governments. It is to the elucidation of this 
process, and to the part played in it by the Judicial Committee of the 
Privy Council, and most recently by the Canadian Supreme Court, 
that this discussion is addressed.° 

In adopting its federal principle, Canada consciously imported and 
adapted much of the American scheme. John A. MacDonald, the 
“father” of the Canadian constitution, has been likened to Alexander 
Hamilton, both for his role in urging unification and for his ideas in 
regard to the powers of the central government. Both desired not only 
strong union, but a central government predominant over the pro- 
vincial or state governments. For example, three principles, advocated 
by Hamilton to strengthen the central government,.but which he was 
unsuccessful in injecting into the American document, were success- 
fully put into the Canadian one by MacDonald. These were the pro- 
vision for senators in the federal legislature to be chosen for life, the 
provision for governors of the provinces to be appointed by the central 
government and to possess the power to veto provincial laws, and the 
provision for lodging the general residue of legislative power in the 
central government. MacDonald, himself, speaking in 1865, criticized 
the American scheme and explained the Canadian plan: 


Ever since the [American] union was formed the difficulty of 
what is called “State Rights” has existed, and this had much to do 
in bringing on the present unhappy war in the United States. 
They commenced, in fact, at the wrong end. They declared by their 
Constitution that each state was a sovereignty in itself, and that 
all the powers incident to a sovereignty belonged to each state, 
except those powers which, by the Constitution, were conferred 
upon the General Government and Congress. Here we have 
adopted a different system. We have strengthened the General 
Government. We have given the General Legislature all the great 
subjects of legislation. We have conferred on them, not only spe- 
cifically and in detail, all the powers which are incident to sover- 
eignty, but we have expressly declared that all subjects of general 
interest not distinctly and exclusively conferred upon the local 





the Petition of Right and the Bill of Rights, and the Act of Settlement; (2) the con- 
ventions of the English constitution; and (3) the British North America Act. Scott, 
Walter S., The Canadian Constitution Historically Explained, Carswell Co., London, 
1918, p. 1. 

® The Canadian Supreme Court, though established in 1875 (see note 29 infra) was 
in reality only an intermediate court until appeals to the Privy Council were abolished 
in 1949. (See note 68 infra.) 
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governments and local legislatures, shall be conferred upon the 
General Government and Legislature.’ 


Before turning to an examination of these powers, it is well to re- 
call that Canada has no bill or rights. There are “. . . no tantalizing 
problems such as arise with [the United States] in interpreting for 
example such phrases as the ‘privileges and immunities of citizens’ or 
‘life, liberty or property’ or ‘due process of law’.”* The British North 
America Act itself is, in fact, subject to parliamentary amendment, 
either by the Canadian parliament or still, in limited degree, by the 
British parliament.’ Hence there is in the Canadian constitution less 
upon which to build judicial interpretations than there is in the United 
States constitution. 

It was questioned whether judicial ingenuity could find much upon 
which to fasten in order to limit governmental authority at all. James 
Bryce was moved to the extreme comment that the representatives of 
the Canadian people “. . . are subject to no such restrictions as Ameri- 
can Constitutions impose. Were there any revolutionary spirit abroad 
in Canada, desiring to carry sweeping changes by a sudden stroke, 
these could be carried swiftly by Parliamentary legislation.” *® Other 
commentators have seen little that the courts could do to invalidate 
social legislation as the American Supreme Court, for example, did 
before 1937.** Yet the Judicial Committee of the Privy Council, over 
the years from 1867 to 1954, when the last Canadian appeal made its 
way to that body, proved that its ingenuity was equal to the task and 
found quite adequate devices upon which to base judicial interpreta- 


7 See “Parliamentary Debates on the Subject of the Confederation of the British North 
America Provinces (Quebec, 1865),” Monday, February 6, 1865; found in Kennedy, 
W. P. M., Statutes, Treaties and Documents of the Canadian Constitution 1713-1929, 
(Toronto: Oxford University Press, 1930), pp. 558-559. 

8 Kennedy, W. P. M., Some Aspects of the Theories and Workings of Constitutional 
Law, (New York: Macmillan, 1932), p. 75. F. R. Scott has suggested that there might 
be an embryonic bill of rights based on such guarantees as those providing for use of 
both the French and English languages, a specified term for Parliament, and even on 
the nature of the governmental system itself. Scott, F. R., “Dominion Jurisdiction Over 
Human Rights and Fundamental Freedoms,” 27 Canadian Bar Review 497-536 (1949). 

® The British North America Act (No. 2) of 1949, gave to the Dominion Parlia- 
ment full power to amend the original British North America Act, except in five 
specified cases: (1) matters falling within classes of subjects in s. 92, the powers of the 
provinces; (2) rights and privileges by the Constitutional Act granted or secured to 
the legislature or government of a province; (3) to any class of persons with respect 
to schools; (4) matters in regard to the use of the French and English language; or 
(5) the requirement that there be an annual Parliament of five years duration. See 
Scott, F. R., “British North America Act (No. 2) 1949,” 8 University of Toronto Law 
Journal 201-207 (1950). 

10 Bryce, James, Canada: an Actual Democracy (Toronto: Macmillan Co., 1924), 
p. 41. 

11 Kennedy, op. cit., note 8, p. 75. 
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tion—devices which have been used numerous times, particularly to 
limit and to thwart legislative intent in the Dominion government. 


LEGISLATIVE PowER IN THE BritisH NortH AMERICA ACT 


There are two principal sections in the British North America Act 
around which have centered the questions of constitutional interpreta- 
tion dealt with in the process of judicial review. These are s. 91, which 
contains the grant of power to the Dominion Parliament; and s. 92, 
which contains the grant of power to the provinces. Though less im- 
portant, s. 132, which assigns the power to legislate in support of 
Empire treaties to the Dominion Parliament, has also played a part ia 
the process. In addition, provision is made for concurrent jurisdiction 
over agriculture and immigration by the Dominion and the provinces, 
with Dominion law to be paramount in case of conflict (s. 95). 

It will be helpful to look at parts of these sections. closely. Section 91 
begins as follows: 


It shall be lawful for the Queen, by and with the Advice and 
Consent of the Senate and House of Commons, to make Laws for 
the Peace, Order and Good Government of Canada in relation to 
all Matters not coming within the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of the Provinces. 


This, it has been argued, clearly reserves to the Dominion all powers 
not specifically granted to the provinces in the next section.” It was 
this clause which MacDonald was certain had avoided for Canada the 
great defect of the American Constitution, the reservation of powers 
not delegated to the federal government to “sovereign” states. The 
introductory clause of s. 91 continues: 


. . and for greater certainty, but not so as to restrict the Generality 
of the foregoing Terms of this Section, it is hereby declared that 
(notwithstanding anything in this Act) the exclusive Legislative 
Authority of the Parliament of Canada extends to all Matters 
coming within the Classes of Subjects next hereinafter enumer- 
ated. ... 


It would appear that nothing could be plainer. The Dominion had 
been granted general legislative power which was illustrated, but not 
limited, by several specific clauses. Among the specific powers were 





12 While, as we shall presently see, The Judicial Committee took a different view, 
J. R. Mallory has observed that, “. . . in general, the historians, the political scientists, 
and the lawyers have, with few exceptions, expressed the opinion that the courts took 
a mistaken view of the purposes and nature of Canadian federalism, and that they 
played a major part in altering fundamentally the federation which the Fathers of 
Confederation intended.” Mallory, J. R., Social Credit and the Federal power in Canada 
(Toronto: University of Toronto Press, 1954), p. 29. 
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the regulation of trade and commerce; raising money by any mode of 
taxation; military affairs, navigation and shipping; banking; marriage 
and divorce; the criminal law; incorporation of banks and the issue of 
paper money; and “such Classes of Subjects as are expressly excepted 
in the Enumeration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces.” The section concludes: 


And any Matter coming within any of the Classes of Subjects 
enumerated in this Section shall not be deemed to come within the 
Class of Matters of a local or private Nature comprised in the Enu- 
meration of the Classes of Subjects by this Act assigned exclusively 
to the Legislatures of the Provinces. 


The assignment of powers to the provinces in s. 92 is introduced in 
this manner: “In each Province the Legislature may exclusively make 
Laws in relation to Matters coming within the Classes of Subjects next 
herein enumerated. ...” These include direct taxation within the 
province in order to raise revenue for provincial purposes; shop, saloon, 
tavern, auctioneer, and other licenses for the purpose of raising revenue 
for provincial, local or municipal purposes; the incorporation of com- 
panies with provincial objects; property and civil rights in the provinces 
[which was to become the real residuary clause]; and “generally all 
matters of a merely local or private nature in the Province.” 

The third clause of importance, the treaty section (s. 132), did not 
become significant in cases reviewed until 1932 and after, and in any 
case has played a role decidedly inferior to that of ss. 91 and 92, being 
in effect a sub-classification of Dominion powers. Section 132 provides: 


... the Parliament and Government of Canada shall have all 
Powers necessary or proper for performing the Obligations of 
Canada or of any Province thereof, as part of the British Empire, 
towards Foreign Countries, arising under Treaties between the 
Empire and Foreign Countries. 


When the Privy Council began to interpret the, Act it was established 
at once that it was to be treated as another Act of Parliament, and as 
nothing more, and would be interpreted as such.’* This was to mean 
that the government of Canada was to be treated as any other statutory 
creature of Parliament, and that acts by it not strictly within the statu- 
tory confines of its grants of power were to be negated as ultra vires. 
Thus there could be no consideration of the circumstances surrounding 
the adoption of the Quebec Resolutions leading up to the Act,"* or the 
legislative intent in the adoption of the Act at Westminster. Political 





13 T’Union St. Jacques de Montreal v. Belisle, 6 A. C. 31 (1874); Dow v. Black, 
6 A. C. 276 (1875); Atty. Gen. for Quebec v. Queen Insurance, 3 A. C. 1090 (1878). 
14 See note 4, supra. 
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considerations and economic reality which might indicate need for 
new interpretations of the powers granted were to remain far removed 
from the dignified chambers of the Privy Council. All extrinsic aids, 
or considerations, were to be eschewed and the Act interpreted “in- 
ternally” by its own terms and, as time passed, in light of previous 
judicial interpretation."” Apparently the Act, a dictionary, a grammar 
book, and their Lordships were about all that was to be required when 
a question of constitutional import was carried to the Judicial Com- 
mittee in London from the Dominion of Canada. 


Tue Earty Periop: tHE PATTERN EMERGES 


The. first three cases to come before the Judicial Committee’® indi- 
cated no preference for either provincial or Dominion powers on the 
part of the members of the Board, though the opinion in the third 
case laid down the principle that no broad delineation of Dominion 
and provincial powers was to be undertaken.*’ While the Board has 
been criticized for this failure to make an early broad statement, such 
could not have been expected under common-law principles of inter- 
pretation, and the case by case approach was clearly to be the method 
by which principles were eventually to be induced.** 

Several important opinions followed, written by Sir Montague E. 
Smith, in which the reasoning which was to prevail began to emerge. 
The question was raised in 1880°° whether a Dominion insolvency act 
interfered with “property and civil rights” in the provinces. It was held 
that it did not—and in language which implied Dominion supremacy 
if there had been a conflict with provincial legislation. This is interest- 
ing because it was this very “property and civil rights” clause which 
was destined for broad interpretation, and, indeed, to be made into the 
residuary clause of the Act. Here it was not yet so treated. The change 
which marks its birth as the residuary clause is rather to be found in 
the case of Citizens Insurance Company v. Parsons,” decided in 1882. 

The case involved an attempt by Ontario to require the insertion of 
certain additional clauses in fire insurance policies issued by Dominion- 


15 For a good discussion of this technique see Laskin, Bora, “ ‘Peace, Order and Good 
Government’ Re-examined,” 25 Canadian Bar Review 1054-1087 (1947), and especially 
pp. 1060 ff. 

16 See note 13, supra. 

17 Atty. Gen. for Quebec v. Queen Insurance, 3 A.C. 1090 (1878). 

18 Jennings offers the comment in his own positivistic vein that “after a few centuries 
the general principles of interpretation can be inferred by the more adventurous of 
judges so that the best possible rules can be established—provided, of course, that the 
course of political evolution has not destroyed the Constitution itself, in which case 
further effort is obviously unavailing.” Jennings, Ivor, “Constitutional Interpretation: the 
Experience of Canada,” 51 Harvard Law Review 1-39 (1937), p. 6. 

19 Cushing v. Dupuy, 5 A.C. 409 (1880), p. 415. 

207 A.C. 96 (1882). 
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chartered companies. Sir Montague E. Smith again spoke for the Privy 
Council. In evaluating the intent of the British North America Act, 
he said: 


Notwithstanding this endeavour to give pre-eminence to the 
Dominion Parliament in cases of conflict of powers, it is obvious 
that in some cases where this apparent conflict exists, the legisla- 
ture could not have intended that the powers exclusively assigned 
to the provincial legislature should be absorbed in those given to 
the Dominion Parliament. . . . With regard to certain classes of 
subjects, therefore, generally described in section 91, legislative 
power may reside as to some matters falling within the general 
description of these subjects in the legislatures of the provinces.” 


The question was whether such provincial regulation of insurance 
contracts as had been attempted fell within the provincial area of 
“property and civil rights.” It had been urged upon their Lordships 
that civil rights meant only such rights as flowed from the law, the 
status of persons having been cited as an example. To this the Com- 
mittee replied: 


Their Lordships cannot think that the latter construction is the 
correct one. They find no regres reason in the language itself, 
nor in the other parts of the Act, for giving so narrow an interpre- 
tation to the words “civil rights.” The words are sufficiently large 
to embrace, in their fair and ordinary meaning, rights arising from 
contract, and such rights are not included in express terms in any 
of the enumerated classes of subjects in section 91 . . . it is obvious, 
as soon as an attempt is made to construe the general terms in 
which the classes of subjects in sections 91 and 92 are described, 
that both sections and the other parts of the Act must be looked 
at to ascertain whether language of a general nature must not by 
necessary implication or reasonable intendment be modified and 
limited.” 


In these words of Sir Montague Smith may be found very much of the 
philosophy and methodology which motivated the Judicial Committee 
in its deliberations, and which finally led to the reversal of the original 
scheme through limitation of the broad grants of power to the 
Dominion. 

Another important clause of the British North America Act, the 
commerce clause, came up for interpretation in the Parsons case. The 
Dominion government had been assigned not merely the regulation 
of interstate and foreign commerce, as had the American Congress, 


*1 Tbid., p. 108. 
“2 Ibid., pp. 109-110. 
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but the regulation of all trade and commerce. Therefore, it might have 
been expected that nationwide Canadian regulation in this area would 
find even fewer judicial barriers than had similar regulation under the 
American Constitution. The views of the Committee in the Parsons 
case indicated that this was not to be. It had been argued against the 
Ontario act that it should be voided as interference in the area of “the 
regulation of trade and commerce” which was wholly a Dominion 
matter according to the Act. The Board said: 


It is enough for the decision of the present case to say that, in 
their view, its [Parliament’s] authority to legislate for the regula- 
tion of trade and commerce does not comprehend the power to 
regulate by legislation the contracts of a particular business or 
trade, such as the business of fire insurance in a single province, 
and therefore that its legislative authority does not in the present 
case conflict or compete with the power over property and civil 
rights assigned to the legislature of Ontario by No. 13 of sect. 92.” 


The Board concluded that it was not the intent that all trade and 
commerce should be regulated by the Dominion, or particular aspects 
of it would not have been specifically mentioned, such as banking, 
weights and measures, bills of exchange, and others, as being subject 
to Dominion regulation. This the Board asserted despite the language 
already quoted in s. 91 which assigned exclusive Dominion authority 
in. certain enumerated cases while making it clear that the specific 
grants were designated “for greater certainty, but not so as to restrict 
the Generality” of the broad grant of power to the Dominion govern- 
ment. The tenacious statutory principles of interpretation prevailed. 
One can almost hear their Lordships whispering, in solemn invocation, 
the venerable maxim, inclusio unius est exclusio alterius. 

The whole tone and flavor of this case is indicative of the general 
approach the Judicial Committee was to take. It reflects the efforts of 
common-law judges interpreting statutes in their narrowest meaning. 
The judges traditionally wish to construe legislative acts in particularis- 
tic ways so as to keep legislative power within manageable proportions, 
and to define more precisely its limits. In the Parsons case this meant 
that the general wording of the British North America Act had to be 
ignored. This whole approach of the Judicial Committee can be 
sharply contrasted with that of the United States Supreme Court in its 
early days under Chief Justice Marshall. Once the Privy Councillors 
refused to treat the Act as anything more than a statute, the interpre- 
tation which evolved was nearly inevitable. For what was then called 
for was a policy of restriction of broad and loosely defined grants of 


28 [bid., p. 113. 
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power, and it was in the Dominion Parliament that such grants were 
lodged. It was that Parliament, then, which was to be restricted. 

Later in the same year there arose a case, Russell v. The Queen,” 
which might have presaged a change in Committee interpretation, but 
which has, instead, remained an anomaly in Canadian constitutional 
law. The Canada Temperance Act of 1878 had laid down extensive 
regulations for the liquor trade and industry. The question was squarely 
put whether the Temperance Act could fall within the power of the 
Dominion to legislate for the “peace, order and good government” of 
Canada—that is, under the general residuary clause as written in the 
Act—, or whether the Temperance Act should fall within the class of 
subjects “property and civil rights,” exclusively provincial powers. In 
this case the Board found that the legislation was general in nature, 
hence did not fall within any of the heads of provincial power, and 
that there was no objection to its resting on the general Dominion head 
of legislation for the peace, order and good government of the Do- 
minion. This is one of the very few pieces of Dominion legislation ever 
upheld by the Judicial Committee under the peace, order and good 
government clause, except what later came to be classified as emergency 
legislation.” 

Bank of Toronto v. Lambe,” decided in 1887, presented an interest- 
ing parallel to McCulloch v. Maryland” in the United States, though 
the facts indicate important differences in principle. Under dispute 
in the Canadian case was an Ontario statute designed to raise provincial 
revenue by taxing banks incorporated by the Dominion, which was 
upheld. The important thing to note here is that an effort to appeal to 
the American case was summarily dismissed by the Board, as were most 
similar efforts in the era of Judicial Committee review of Canadian 
cases. This is another indication of how different the Judicial Com- 
mittee considered the British North America Act to be from a consti- 
tution such as the American document, a position which helps explain 
the narrowness of its interpretation of the Canadian basic act. 

These cases clearly established the pattern of interpretation which 
was to be followed with few exceptions until appeals to the Privy 
Council were abolished. Only the Russell case countered the develop- 
ing preference for provincial over Dominion powers in cases of possible 
conflict between the two. Ivor Jennings goes so far as to characterize the 
original distribution of powers in the Act as having established only 
“provinces” and not “sovereign states” and concludes that “the limita- 





247 A.C. 829 (1880). 

25 See notes 34, 61, infra. 

2612 A.C. 575 (1887). 

“74 Wheaton (U.S.) 316 (1819). 
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tion of ‘trade and commerce’ and the apparently wide interpretation 
of ‘civil rights’ had the effect of creating a distinct federal system.”** 

This earlier tendency was consolidated in the careful opinions of 
Lord Watson, speaking for the Judicial Committee. One of his early 
and important decisions was rendered in the Ontario liquor refer- 
ence” case of 1896.°° The case upheld as valid Ontario legislation 
allowing local option on liquor within the province against the con- 
tention that it was in conflict with Dominion legislation providing for 
prohibition of liquor altogether by majority vote in any district of a 
province. In examining questions raised by the case, Lord Watson took 
the opportunity to speak of the Dominion power to legislate for “peace, 
order and good government.” While he conceded the possibility of 
valid Dominion legislation under this head, he held that such legisla- 
tion would have clearly to be of national interest and importance, and 
ought not to “trench upon” any provincial heads of power. This was, 
among other reasons, to preserve the “autonomy of the provinces,” 
though one may look in vain for an expression of such “autonomy” 
in the provisions of the Act. He also took the occasion to infer that 
an emergency had justified the Dominion liquor legislation in the 
Russell case, thus laying the groundwork for the idea that only in 
emergencies might the general residuary head be employed as a basis 
for Dominion acts. 

By the turn of the century the idea of a restrictive interpretation 
on Dominion powers had been well formulated. After an initial period 
of careful probing and consideration of the line to be followed, the 
Privy Council had apparently concluded that its methods and predis- 
positions dictated that the powers of Parliament under the very broad 
general head, and even under some of the specific heads, of s. 91 should 
be curtailed. At this task it was gaining considerable proficiency. 


HAaA.LpANE AFFIRMS THE RESTRICTIVE VIEW 


The Judicial Committee of the Privy Council has been led at times 
by influential men, just as has the American Supreme Court. Viscount 





28 Jennings, op. cit., p. 11. In similar vein, K. C. Wheare concludes that, while Canada 
has a quasi-federal constitution, it is in practice a truly federal system. Wheare, K. C., 
Federal Government, Oxford University Press, London, 1956, pp. 19-21. 

*9 The same act which created the Canadian Supreme Court in 1875, Canadian 
Statutes 28 Vict., c. 11, provided that the Governor General in Council might refer 
questions of both law and fact to the Supreme Court for final determination. The 
Judicial Committee conceded that this was a proper provision, Atty. Gen. for Ontario v. 
Atty. Gen. for Canada, {1912] A.C. 571 and has since heard such references on appeal 
as it has ordinary cases. Thus final determination of constitutional questions may be 
had before the long wait for a “case or controversy” to arise, and often before proposed 
legislation is adopted by Parliament. 

8° Atty. Gen. for Ontario v. Atty. Gen. for Canada, [1896] A.C. 348. 
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Haldane was such a man in the period from 1912 to 1929," as were 
Smith and Watson before him. He was no judicial innovator so far as 
Canadian cases were concerned but he quite effectively followed, ap- 
plied, and expanded the existing interpretations of the British North 
America Act. After a brief indication that he might look with greater 
favor on Dominion exercise of power* Haldane settled into what was 
to be his permanent position in his opinion in In re Board of Com- 
merce Act. In this opinion an interpretation of the general head of 
Dominion power was called for by a Dominion attempt to regulate 
retail prices. In holding the regulatory statute ultra vires the Dominion 
powers, Haldane simply followed Watson’s analysis of Russell v. The 
Queen and held that there were no “highly exceptional circumstances” 
which would justify the regulation of prices under the general head of 
peace, order, and good government, hence there was no grant of power 
upon which such regulation could stand.” 

If there was any one case which conclusively fixed the general line of 
interpretation in favor of provincial power in this period, and at the 
same time made Haldane’s position perfectly clear, it was Toronto 
Electric Commissioners v. Snider.*° The case tested the Industrial Dis- 
putes Act of 1907, which had provided for investigation by Dominion 
agencies of important industrial disputes in Canada, and for Dominion 
conciliation and arbitration. It was argued that the act could stand 
either on the ground of regulation of trade and commerce, or as legis- 
lation for the peace, order, and good government of Canada.** In 





31 During this period there were 41 decisions in the Privy Council involving Canada. 
Nineteen of the opinions were written by Haldane and he was present for an additional 
13 cases, participating in 32 of the 41 Canadian cases of the period. These are the 
figures of Jennings, op. cit., p. 9. Varcoe thinks Haldane wrote 25 opinions. See Varcoe, 
Frederick P., The Distribution of Legislative Powers in Canada (Toronto, Carswell Co., 
1954), p. 11. 

82 John Deere Plow Co. v. Wharton, [1915] A.C. 330. This case held that British 
Columbia could not compel Dominion companies to register under local laws because 
the Dominion power of incorporation preserved both the status and powers of such 
companies from impairment by provincial legislation. The. Parsons case, it will be 
recalled, had held that Dominion companies could be restricted by provincial legis- 
latures, and Bank of Toronto v. Lambe that they could be taxed. 

$8 [1922] A.C. 191. 

84 At about the same time there arose one of the few “emergency” cases in which 
Dominion legislation under the head of peace, order and good government was upheld, 
Fort Francis Pulp and Power Co. v. Manitoba Free Press Co., [1923] A.C. 695. A 
wartime order controlling the supply and price of newsprint was continued after the 
war and, when contested, upheld. 

85 [1925] A.C. 396. 

86 Tt was also argued that the Dominion criminal law jurisdiction might suffice. The 
Committee held that Atty. Gen. for Ontario v. Reciprocal Insurers, [1924] A.C. 328, 
was controlling. It had there been held that an attempt by the Dominion Parliament 
to assess a penalty for issuing insurance without a license, even though there was and 
could be no requirement directly that a Dominion license be purchased, was ultra vires 
as an attempt to regulate insurance, a provincial matter, through the criminal law. 
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disposing of the argument that trade and commerce could be relied 
on, Haldane said: 


It is now clear that, excepting so far as the power can be invoked 
in aid of capacity conferred independently under other words in 
s. 91, the power to regulate trade and commerce cannot be relied 
on as enabling the Dominion Parliament to regulate civil rights 
in the province.” 


While the Privy Council in an obiter dictum disagreed with this view 
in a later case," the clear and broad grant of power to the Dominion 
to regulate trade and commerce was here severely restricted and has 
never been reconstituted as a broad base for Dominion legislation. 

The argument that the head of peace, order, and good government 
might justify the legislation put the Judicial Committee squarely up 
against Russell v. The Queen again. This time the “emergency” doc- 
trine was fully formulated by Haldane, though it had been clearly 
implied previously. Haldane assumed as a justification for the holding 
in the Russell case that: 


. . . the evil of intemperance at that time amounted in Canada to 
one so great and so general that at least for the period it was a 
menace to the national life of Canada so serious and pressing that 
the National Parliament was called on to intervene to protect the 
nation from disaster.** 


Jennings comments that this assumption was one “which does not 
appear at all in the case as reported or in the history of Canada. In 
other words,” he says, “Russell v. The Queen was not overruled but 
it was held to decide something which it did not even mention.” It 
has been elsewhere observed that, “it is to be presumed, then, that, if 
Russell v. The Queen is to stand, it must be explained by adding an- 
other historical mistake to the situation: that drunkenness was a crying 
national peril in 1882.”*° These and similar opinions mark the period 
of Lord Haldane’s dominance as one of consolidation of earlier trends. 


Lorp SANKEY AND AN EMBRYONIC CONSTITUTIONAL VIEW 


One of the most interesting periods in Canadian review is that 
immediately following the change of government in Britain in 1929. 


87 Toronto Electric Commissioners v. Snider, [1925] A.C. 396, p. 410. 

378 See Proprietary Articles Trade Association v, Atty. Gen. for Canada, [1931] A.C. 
310, at 326. While the Council’s discussion in the Trade Association case concerned the 
former case of In re Board of Commerce Act, [1922] A.C. 191, and not the Snider 
case, the principle involved is the same. 

88 Tbid., p. 412. 

89 Jennings, op. cit., p. 26. 

40 Kennedy, op. cit., note 8 supra, p. 82. 








xe) 


at 
1e 


ot 
in 
ut 
It 


n- 
1g 
od 
ls. 


at 


the 
ler 





EATON: CANADIAN JUDICIAL REVIEW 59 


When the Labour Government took office Lord Sankey became the 
Lord Chancellor, in which capacity he was a member of the Judicial 
Committee of the Privy Council. Two of his early decisions seemed 
to promise a new approach to the question of the distribution of powers 
in Canada and a fresh attitude on the part of the Committee towards 
Dominion government. The first case was a reference case inquiring 
whether women might be summoned by the Governor General to sit 
in the Canadian Senate.** Among other evidence Sankey considered 
the status of women from tribal times to the present. Women advisers, 
he mused, were not included in tribal councils in early times because 
conditions might require the bearing of arms, which women did not 
do. However, he postulated that this need not control practice at a 
later time. He then turned to the Act itself for aid, and uttered a most 
surprising doctrine in support of his conclusion that women could be 
allowed Senate seats. “The British North America Act,” he said, 
“planted in Canada a living tree capable of growth and expansion 
within its natural limits. The object of the Act was to grant a Constitu- 
tion to Canada.”** The constitutional nature of the Act had not before 
been officially visible to the learned gentlemen of the Committee. 
Sankey further held that the Act “should be on all occasions inter- 
preted in a large, liberal and comprehensive spirit, considering the 
magnitude of the subjects with which it purports to deal in a very few 
words.”** One feels a distinct freshness in this opinion and an augury 
of constitutional invigoration. 

The next opportunity Sankey took to display his new approach was 
in the Aeronautics reference case.“* Sankey found that the Dominion 
could pass acts which regulated virtually all aspects of air transport, 
including licensing of fields. However, he based his finding, not on 
ss. 91 and 92, but primarily on s. 132, the section granting to the 
Dominion power to legislate pursuant to Empire treaties. In the matter 
of aeronautics Canada had participated in the international Conven- 
tion of 1919 which was ratified by His Majesty on behalf of the Empire 
in 1922. The most significant aspect of the opinion was the spirit 
evinced by Sankey in arriving at it: 


. . while the Courts should be jealous in upholding the charter 
of the Provinces as enacted in s. 92 it must be no less borne in 
mind that the real object of the Act was to give the central Gov- 
ernment those high functions and almost sovereign powers by 
which uniformity of legislation might be secured on all questions 





41 Edwards v. Atty. Gen. for Canada, [1930] A.C. 124. 

42 Tbid., p. 136. 

48 Tbid., p. 137. 

447n re The Regulation and Control of Acronautics in Canada, [1932] A.C. 54. 
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which were of common concern to all the Provinces as members 
of a constituent whole.** 


Sankey went even further and rested the case also on the heads of 
trade and commerce, postal service and militia, and even partly on the 
general head of peace, order and good government, as well as on the 
treaty clause. Thus he appeared to have laid the basis for considerable 
expansion of Dominion powers. He had, by the broad terms of this 
decision, fashioned weapons and devices which could well have been 
used to make of the Privy Council the kind of “continuing constitu- 
tional convention” which the United States Supreme Court has been. 

The Radio reference case** arose in the same year, regarding control 
of radio broadcasting. Viscount Dunedin, writing the opinion, held 
that the rule of the Aeronautics case applied, though the agreement in 
question was only a convention, and not an Empire treaty. Though 
his strokes were not so broad and imaginative as Sankey’s, the same 
spirit prevailed. And Sankey himself, in holding valid new legislation 
abolishing criminal appeals to the Privy Council, enacted after the 
Statute of Westminster of 1931, again affirmed that “in interpreting a 
constituent or organic statute such as the British North America Act, 
that construction most beneficial to the widest possible amplitude of 
its powers must be adopted.”*’ 

In all, under the guidance of Viscount Sankey, not only did the 
Canadian constitution promise to become a “living tree,” but the Ju- 
dicial Committee itself gave evidence of having favorably pondered a 
somewhat less frozen attitude toward constitutional law. 


Tue “Deap Hanp oF THE Past” 


In 1937 there was a judicial reaction in the Privy Council which 
erased the new approach of Sankey and restored to the Council’s rul- 
ings all the limitations of Smith, Watson, and Haldane. On January 28, 
the Council rendered a series of six decisions which held ultra vires 
a good part of the Canadian “New Deal” legislation designed to meet 
the exigencies of depression and unemployment.” The first of these 
decisions is of particular interest. It will be recalled that with the 
Aeronautics and Radio cases there appeared a possibility of justifying 
Dominion domestic legislation of a broad nature by tying it to an 
international agreement, thus resting it partly, at least, on Sankey’s 

45 [bid., pp. 70, 71. 

48 In re Radio Communication in Canada, Regulation and Control, [1932] A.C. 304. 

47 British Coal Corp. v. The King, {1935]| A.C. 500, p. 518. 

48 All six cases appear in A.C. 326-418 (1937). Acts held valid in the actions included 


the Dominion Trade and Industry Act of 1935, the Farmers’ Creditors Arrangement 
Act of 1934, and an act making certain trade practices indictable. 
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broadened version of s. 132. In the Labour Conventions reference 
case*’ three such acts of the Canadian Parliament were tested. These 
were the Industrial Undertakings Act, the Minimum Wages Act, and 
the Limitation of Hours Act, all of 1935. All had been passed to give 
effect to draft conventions adopted by the International Labor Or- 
ganization of the League of Nations in accordance with the Labor 
Part of the Treaty of Versailles and approved by Canada. The Do- 
minion argued that the acts could stand either under the treaty power 
or under the general residual power to legislate for peace, order and 
good government. After deciding that the laws could not stand under 
the general residual power alone, and that they were in the nature of 
matter affecting property and civil rights, the Privy Council turned to 
the consideration of them under the treaty power. 

It had been accepted by ministerial convention since 1923 that Canada 
could make her own treaties and conventions which would be bind- 
ing in international law, but would still not be “Empire treaties” in 
the strict sense of the term.°° The Radio reference case had, in fact, 
been decided under such a convention. However, in the present case 
Lord Atkin held that since the convention was not an Empire treaty 
it could not serve as a basis for Dominion legislation in furtherance of 
its aims. He admitted, as was pointed out in the Radio case, that the 
use of such conventions could not have been contemplated in 1867 
when the provision for Empire treaties was included in the British 
North America Act. Yet, “it is impossible to strain the section so as to 
cover the uncontemplated act.”** With stern judicial resignation he 
conceded: 


The obligation imposed by the treaty may have to be performed, 
if at all, by several Legislatures; and the executive have the task 
of obtaining the legislative assent not of the one Parliament to 
whom they may be responsible, but possibly of several Parliaments 
to whom they stand in no direct relation.” 


It was further conceded that the allowance of similar Dominion action 
in the Radio case posed a problem. But since it was the unfailing habit 
of the Committee never to overrule or reverse a decision regarding 
Canadian constitutional review, that case was distinguished by finding 
that the classes of matters in the Radio and Aeronautics cases fell 
neither within those enumerated in s. 91 or in s. 92. “Their Lordships 
[are| satisfied that neither case affords a warrant for holding that 

'9 Atty. Gen. for Canada v. Atty. Gen. for Ontario, [1937] A.C. 326. 

50 See Clokie, H. McD., Canadian Government and Politics (Longmans, Green and 
Co., 1944), pp. 64-65. 


51 4tty. Gen. for Canada v. Atty. Gen. for Ontario, [1937] A.C. 326, at p. 350. 
52 [bid. 
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legislation to perform a Canadian treaty is exclusively within the 
Dominion legislative power.”** 

It must be confessed that, in view of the opinions of Sankey and 
Dunedin in the Radio and Aeronautics cases, Lord Atkin displayed a 
certain judicial ingenuity in coming to his conclusion. But it may be 
lamented that his facility was so ill used, and that the admirable 
foundation laid by Sankey for uniform Dominion legislation in at 
least some matters was thus destroyed. And it was utterly destroyed, 
for Atkin concluded: 


For the purposes of ss. 91 and 92, i.e., the distribution of legis- 
lative powers between the Dominion and the Provinces, there is 
no such thing as treaty legislation as such. The distribution is 
based on classes of subjects; and as a treaty deals with a particular 
class of subjects so will the legislative power of performing it be 
ascertained.” 


Not only did this decision put Canada in a precarious position so far 
as international obligations were concerned, it manifestly violated the 
spirit of s. 132 which was intended to prevent the very condition which 
Lord Atkin created.” 

The remaining decisions rendered on the same day removed all 
doubt as to the continued existence of the liberal trend of Sankey. 
It had been unqualifiedly suppressed. Among the other acts struck 
down were the Employment and Social Insurance Act of 1935,°° and 
the Natural Products Marketing Act of 1934.°’ In the latter case, in 
holding that regulation of natural products could not stand under the 
Dominion power to regulate trade and commerce, Atkin showed a 
certain solicitude for the legislative impasse he was fostering: 


Unless and until a change is made in the respective functions of 
Dominion and Province it may well be that satisfactory results for 
both can only be obtained by cooperation. But the legislation will 


“1b. p: 31. 

54 Ibid. 

55 The solution to the problem created seems to be one of three possibilities: pro- 
vincial-Dominion co-operation in legislation implementing treaties, hardly a realistic 
approach; judicial amendment by a reversal of the previous stand; or amendment of 
the British North America Act through the British Parliament. Scott has noted the 
following in regard to this development: “In the result, whereas up to 1937 the federal 
Parliament was able to legislate on all treaties and conventions binding on Canada, and 
had in fact so legislated so as to override provincial authority in four instances, after 
1937 the treaty-enforcing power in Canada was decentralized and Ottawa was deprived 
of a power held effectively for seventy years.” Scott, F. R., “Centralization and Decen- 
tralization in Canadian Federalism,” 29 Canadian Bar Review 1095-1125 (1951), p. 1114. 
For similar criticism see Szablowski, G. J., “Creation and Implementation of Treaties 
in Canada,” 34 Canadian Bar Review 28-59 (1956). 

56 Atty. Gen. for Canada v. Atty. Gen. for Ontario, [1937] A.C. 355. 

57 Atty. Gen. for British Columbia v. Atty. Gen. for Canada, [1937] A.C. 377. 
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have to be carefully framed, and will not be achieved by either 
party leaving its own sphere and encroaching upon that of the 
other.” 


The Privy Council thus settled itself back into the accustomed mode 
of interpretation and served notice that the utterances of Lord Sankey 
in regard to a “living tree” and the possibility of an evolving constitu- 
tion for Canada might henceforth be dismissed or ignored.” 

As a result of Judicial Committee decisions the present distribution 
of the most important powers of government is something as follows. 
Restrictions have been placed upon the Dominion which are surprising 
to anyone familiar with American Constitutional interpretation, which 
has seen the reverse trend of expanding central government powers. 
Of the enumerated heads of s. 91, only banks and banking, the criminal 
law and interest and telegraphs have received a reasonably broad con- 
stitutional interpretation.“” What could have been developed into a 
full-blown residuary clause has been reduced to an emergency power, 
though it has become somewhat broader as the result of wartime 
experience.” But, as one authority has suggested, “the jurisdiction thus 
possessed is no substitute for a plain, untrammeled residuary power 
over matters of genuine interprovincial concern, such as was the 
original constitution.”” It will be recalled that only war—and not 
even acute economic emergency—was accepted by the Board as justifi- 
cation for the use of the emergency power. Dominion regulation of 
liquor under the “peace, order, and good government” clause was 
reafirmed in 1946, but largely on the basis of stare' decisis following 
the old decision in Russell v. Queen.“ The commerce power was re- 
duced by the Parsons and Natural Products cases, among others, so as 
to remove the regulation of even Dominion-wide commerce from the 
competence of the Dominion Parliament. In the areas of agriculture 


58 Tbid., p. 389. 

59 Jennings notes that the membership of the Board had changed little since Sankey’s 
earlier decisions, and attributes the reversal of his liberal tendencies to a legislative 
demand for too rapid change: “But for the depression of 1929 onwards, and the ex- 
ample of President Roosevelt, it is possible that the ‘liberal’ spirit of 1930 might have 
permitted a gradual encroachment upon the provincial field. As circumstances actually 
arose, however, the Board was suddenly asked to say that its most recent decisions had 
completely reversed the methods of interpretation. The assumption being that the 
Board has throughout been completely consistent, this was asking too much; and in 
the most important of the [‘New Deal’] cases the Dominion legislation was declared 
ultra vires, and for reasons which take us back to Lord Watson and Lord Haldane.” 
Jennings, op. cit., p. 33. 

6° Scott, op. cit., note 53, p. 1106. 

61 See Reference re Validity of Wartime Leasehold Regulations, [1950] A.C. 124, 
in which the continuing validity of the wartime regulation was upheld after the war. 

82 Scott, op. cit., note 53, p. 1107. 

62a Atty. Gen. for Ontario v. Canada Temperance Federation, [1946] A.C. 193. 
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and fisheries the same results have obtained.” Federal regulation of 
margarine production was struck down,” as was federal control of 
wheat production.” Provincial legislation must be looked to to imple- 
ment international conventions on wages, hours, days of rest, and em- 
ployment of women and children. Generally there are among provin- 
cial areas of competence the control of minimum wages, factory legis- 
lation, protection of workers in industry, child labor, education, public 
health, and virtually all other social legislation. Even the original idea 
that Lieutenant Governors of the provinces should be Dominion off- 
cials was judicially reversed by Lord Watson in 1892."° 

There are two methods of centralization of power which, while 
hardly refurbishing the original constitution, have been used. Amend- 
ment of the British North America Act was resorted to to restore 
Dominion control over unemployment insurance (s. 91, cl. 2A), and 
to give the Dominion jurisdiction over pensions (s. 94A), though in 
the latter case provincial action to the contrary would still prevail, by 
the terms of the amendment. 

Secondly, the Dominion may, by declaring an act a “public work,” 
bring it within Dominion jurisdiction. This remedy was used to secure 
federal regulation of wheat production, railways, telephone and tele- 
graph companies, and other similar undertakings.” In the end this 
alternative solves nothing, for the question of what is a work “for the 
general advantage of Canada” is still subject to interpretation by the 
courts. 


THE CANADIAN SUPREME Court TopDAYy 


Before moving to a concluding evaluation of the workings of judicial 
review in Canada, it is necessary to note the present inclinations and 
discernible trends of the Canadian Supreme Court, since abolition of 
appeals to the Privy Council.** The great question has been what direc- 
tion the newly “liberated” Supreme Court will take. 


63 Atty. Gen. for British Columbia v. Atty. Gen. for Canada, [1937] A.C. 377; Atty. 
Gen. for Canada v. Atty. Gen. for British Columbia, [1930] A.C. 111. 

64 Margarine reference, [1951] A.C. 179. 

85 King v. Elevator Co., [1925] S.C.R. 434. 

°6 1g. Maritime Bank v. Receiver Gencral, [1892] A.C. 443. The Committee here 
held that the Lieutenant Governor possessed, in respect to the province, all the powers 
of the Governor General in respect to the Dominion, and that he was in his own right 
the full representative of the Crown in the province. 

87 This power rises out of s. 92, 10(c) which assigns “local works” to the provinces 
with some exceptions. The exceptions have come to be more important than the 
assignments. The wheat control case of 1925, for example (note 65 supra) was in 
effect reversed in this fashion, as the text implies. 

88 Before World War II the question of abolition of all appeals to the Privy Council 
was raised. It was referred (see note 29) by the Governor General in Council to the 
Canadian Supreme Court, hence to the Privy Council. Argument was postponed till 
after the war, when the Privy Council held, in Atty. Gen. for Ontario v. Atty. Gen. 
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The first question raised is whether the Supreme Court is bound by 
the decisions of the Privy Council. It could be argued that it need not 
be so bound because the Privy Council itself was not bound by its past 
decisions since, technically, it is not a court of law, but a committee to 
advise the Crown on colonial appeals. At the opposite extreme the 
Supreme Court could hold itself entirely bound by past decisions, as 
does the British House of Lords. The most reasonable position for the 
Court would seem to be that it consider itself bound except where past 
decisions are manifestly in error. This would leave sufficient leeway to 
allow for change when necessary and yet give preference and weight 
to the idea of stability of decided cases and established principles. The 
Court itself has conducted no sweeping public re-examination of its 
position. On the basis of the few Supreme Court cases decided since 
abolition of Privy Council appeals, only the most venturesome would 
essay any significant prognostication, though it is helpful to examine 
what there is available. 

In a private law appeal, Brewer v. McCauley,” the Court explained 
its decision, which was along the lines of English holdings, by stating 
that “the authorities in England have pronounced.” It was subsequently 
observed by Gilbert D. Kennedy that “Baldwin and Lafontaine would 
hardly have been content with ‘the authorities of England have pro- 
nounced.’ In this new era of judicial independence let us turn to others 
for guidance and then make our own decisions as Canadians.””° 

A somewhat more helpful case is that of Johannesson v. West St. 
Paul.” It raised again the question of Dominion power to enact legisla- 
tion pursuant to treaties and conventions, a question which had been 
decided in favor of the Dominion power in the Aeronautics and Radio 
cases and contrary to it in the Labour Conventions case. A Manitoba 
statute purported to allow municipalities the power to pass by-laws 
regarding the location of airports and other matters relating to aviation 
within their local jurisdictions. The convention under which the 
Aeronautics case had been decided had since been repudiated and 
replaced by a new one, though the Dominion: statute giving effect to 
it had not been changed. However, the Court ignored this circum- 
stance and found the Dominion legislation to have occupied the field 
and to be still valid, so that the provincial act could not stand. Chief 


for Canada, [1947] A.C. 127, that s. 101 of the British North America Act, together 
with the Statute of Westminster of 1931, granted the Canadian Parliament the power 
to abolish appeals. There were in all some 200 Canadian appeals to the Privy Council. 
Of these, 120 dealt with the problem of legislative authority. See Varcoe, Frederick P., 
The Distribution of Legislative Power in Canada (Toronto: Careswell Co., Ltd., 1954), 
p. 1. 

69 [1954] S.C.R. 654; [1955] D.L.R. 415. 

70 Kennedy, Gilbert D., “Comment,” 33 Canadian Bar Review 340 (1955). 

7111952] 1 S:C.R. 292. 
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Justice Rinfret stated that even had the Dominion not occupied the 
field, provinces could not enact such a law because “aerial navigation 
is a class of subject which has attained such dimensions as to affect the 
body politic of Canada.” If the case decides anything clearly it seems 
to say that laws once held valid as pursuant to an international con- 
vention can now be justified on the ground that they fall within the 
unspecified residue of Dominion power. It appears to replace the treaty 
enforcing power of s. 132, defunct after the Labour Conventions case, 
with the general head of s. 91, the power to legislate for the peace, 
order and good government of Canada. If the court intended to do this, 
it has been sharply criticized: 


. [the general head] is too wide a provision and will, conse- 
quently, always be interpreted restrictively. Moreover, it can hardly 
be expected that a standard permitting a conclusive distinction to 
be drawn between a national and a local aspect will ever be 
devised.”* 


Despite the criticism it is possible that the Court has here struck upon 
a good device. For if it would now combine its apparently broadened 
idea of “dimensions affecting the body politic” with the specific grants 
of power in s. 91, and allow those grants to be the basis for gradually 
expanding Dominion legislation, when it affects the “body politic,” 
there could be effected, as cases arise, the kind of constitutional muta- 
tion which has so far been lacking. 

A final case which may be cited to give some feeling of the present 
inclination and position of the Court is one negating an attempt to 
establish the principle of delegation of powers between Dominion and 
provincial governments."* The idea of such delegation was one of the 
major recommendations of the Royal Commission for Dominion- 
Provincial Relations,’ and its negation by the Court raised considerable 
criticism. One writer compared the fate of the “nascent constitutional 
doctrine of delegation” with that of the peace, order and good govern- 
ment clause.”* Scott has voiced a similar criticism arguing that no 
specific constitutional authorization for delegation need be found 
because “Canadian legislatures are sovereign bodies, enjoying legislative 
capacity as plenary and absolute within their respective spheres as 
those of the United Kingdom Parliament itself.”"’ The implications 


72 Tbid., p. 297. It might be noted that the Canadian Supreme Court does not hand 
down a per curiam opinion, rather, each Justice writes his own and the sense of the 
case must be gleaned from the total production of opinions. 

78 Szablowski, op. cit., p. 55. 

74 Atty. Gen. for Nova Scotia v. Atty. Gen. for Canada, [1950] 4 D.L.R. 369. 

7 Report of the Royal Commission on Dominion Provincial Relations (Rowell- 
Sirios Report), Bk. 2, “Recommendations,” pp. 72, 73. 

76 Ballen, J. B., “Delegation—Approach of the Supreme Court of Canada to BNAA,” 
29 Canadian Bar Review, 79-86 (1951), p. 79. 

77 Scott, F. R., “Comment,” 26 Canadian Bar Review 948-990 (1948), p. 986. 
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of this argument are that the legislatures of Canada, Dominion and 
provincial, ought to be allowed to do whatever they please. This could 
mean radical alteration of the federal system, or even its abolition, 
which may or may not be desired by Canadians. Beyond this, how- 
ever, one is entitled to enquire whether the idea of judicial review is 
not based on some kind of limitation and delineation of power. Other- 
wise the concept is meaningless. 

These cases, then, are inconclusive as to the current thinking of the 
Canadian Supreme Court. Taken as the last of a series of judicial ex- 
pressions on the Canadian constitution, together with the previous 
cases, they pose certain interesting and important questions of the 
functions and nature of judicial review to which it is now appropriate 
to turn. 


PROBLEMS IN JuDICIAL REvIEW 


In considering the problems of constitutional adjustment raised by 
the Judicial Committee, which are now the responsibility of the 
Canadian Supreme Court, there is, perhaps, more to be pondered than 
whether the Privy Council failed to see the British North America Act 
as a “constitution” and held it to be merely another act of Parliament. 
A comment made on the system after the Labour Conventions refer- 
ence case, which appears to have been a highly unpopular decision in 
Canada, serves to illustrate. Clokie has said of the case: 


Much of the public annoyance was vented on the final court— 
the Judicial Committee of the Privy Council—for hindering the 
full exercise of Dominion autonomy; but it should be clear that 
the real handicap came from the failure to provide a method by 
which the legal foundations of the system should be kept in 
harmony with the growth of the conventional foundations.” 


Nor was Jennings surprised by the total results of Privy Council de- 
liberations over the years. He says: 


Given a tradition of independence and impartiality, and given 
also a fairly easy method of constitutional amendment to reverse 
their decisions where they prove unfortunate in the political sense, 
judges can interpret a fairly closely-defined constitution according 
to the principles of Anglo-Saxon jurisprudence. They can expound 
the words in a sense which is not altogether unreasonable.” 


The argument of Jennings, in particular, is answered by a con- 
temporary Canadian commentator, Bora Laskin. He has indicated 
that, far from the results of the Judicial Committee’s interpretation 


78 Clokie, op. cit., p. 65. 
79 Jennings, op. cit., p. 39. 
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having been ordained by the common-law system in which it operated, 
the Committee’s interpretation, “if anything . . . indicates conscious 
and deliberate choice of a policy which required, for its advancement, 
manipulations which can only with difficulty be represented as ordinary 
judicial techniques.”*’ In like manner W. Friedmann holds: 


the interpretation of the British North America Act, especially by 
the Privy Council, has been as political as that of the American 
Constitution by the Supreme Court of the United States, and as 
far-reaching in its social consequences.” 


It seems sound to agree with Clokie that the legal foundation of the 
constitution has not been kept in balance with the conventional 
foundation. But it is not correct to exonerate the judiciary from its 
share of blame for the lack of adjustment. For the Judicial Committee 
—and now the Supreme Court—was, indeed, the very institution which 
should have seen to the “proper balance.” And it was this function 
which, except in the ephemeral “constitutional” period of Sankey, was 
never recognized by the Judicial Committee. Nor was the Committee 
enlightened or instructed by the “political” nature of many American 
Supreme Court decisions in performing, and sometimes failing to per- 
form, the function of harmonizing the legal and conventional founda- 
tions of the constitution in this country. 

At the same time the suggestion is sound that the Privy Council 
could have been expected to give a narrow interpretation to the general 
residual clause. For it is not in the tradition of courts reviewing the 
powers of the political arms of government to allow such undefined 
and hence uncontrollable grants of power to exist unchallenged. If 
they did, there would be little with which to work in limiting govern- 
ment or in making it conform to agreed-upon principles expressed in 
a basic document. 

There is far less justification, if any at all, in the restrictive interpre- 
tation given the specific grants of federal power. For here were in- 
cluded the great powers of government, powers similar in many re- 
spects to the specific grants to the federal government in the United 
States Constitution. Even given the case-to-case method by which 
common-law courts proceed, the Privy Council could have built up the 
powers of the Canadian central government as the circumstances de- 
manded and at the same time could have kept those powers under 
control by tying them firmly to the specific grants of power. 

The common-law judge seeks to objectify and to regularize the law, 
yet at the same time he must, particularly in his public law functions, 





£0 Laskin, op. cit., p. 1068. 
*1 Friedmann, W., “Judges, Politics and Law,” 29 Canadian Bar Review, 811-837 
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remain in contact with political reality. Advocates of strict interpreta- 
tion have asserted that, if nothing else, that method arrives at certainty 
in the law. Be that as it may, in the case of statutes of limited scope and 
purpose the goal of certainty might be laudable. But it is foolish to 
strive above all for certainty in constitutional law. Constitutional law, 
to remain vital, must reflect political and social events which are not 
themselves predictable. The failings of the Judicial Committee in these 
regards can be illustrated by turning to the words of Justice Holmes: 


. when we are dealing with the words that also are a constituent 
act, like the Constitution of the United States, we must realize that 
they have called into life a being the development of which could 
not have been foreseen completely by the most gifted of its be- 
getters. It was enough for them to realize or to hope that they had 
created an organism; it has taken a century and has cost their 
successors much sweat and blood to prove that they had created 
a nation. The case before us must be considered in the light of our 
whole experience and not merely in that of what was said a 
hundred years ago.*° 


One searches the Canadian appeals cases almost in vain for such an 
expression of the great issues of Canadian judicial review, for only 
Lord Sankey ever approached this stature of judicial statesmanship 
on the Privy Council sitting for Canadian appeals. 

It must be confessed that it would be brash and presumptuous in the 
extreme to suggest a formula for all time by which to balance politics 
and law in an appellate court considering constitutional issues. But 
the balance must be struck, not once and for all, but with considered 
mutation as the society for whose government the constitution is a 
guide grows and develops. Appeals pregnant with constitutional im- 
port cannot be decided without extrinsic aids, or as though a national 
government were a secondary statutory creature, or by judges “unin- 
formed and unnourished by any facts of Canadian living which might 
[afford] . . . a rational basis . . . for constitutional determinations.”** 
Friedmann suggests: 


. even more dangerous than the escape into technicalities is the 
confusion of conservative beliefs with objectivity. . . . The danger 
of such escape into the past, or into personal prejudice, is not only 
that it divorces the law from social evolution, it is also at bottom 
at variance with the values and demands of modern democracy. 
The task of the modern judge is increasingly complex. Hardly any 
major decision can be made without a careful evaluation of . . 
conflicting values and interests... .™ 


82 Missouri v. Holland, 252 U.S. 416 (1920), p. 433. 
83 Laskin, op. cit., p. 1060. 
= Friedmann, op. cit., pp. 836-837. 
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It can be concluded that the Judicial Committee, whether by nature 
of its training and experience, or because of innate conservative inclina- 
tions, or for some other reason, was very much out of touch with 
Canadian political and social reality. It failed to balance the legal and 
conventional practices of the constitution, and it never overcame this 
judicial myopia as long as it presided over appeals for Canada. The 
newly emancipated Canadian Supreme Court has as yet given no firm 
indication what its position in these matters will be, or whether it will 
be better able than its predecessor to assume the tasks of constitutional 
adjustment which its position in exercising the powers of constitutional 
review in a federal system fairly require of it. 
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THE CENTENARY OF THE CHILEAN CIVIL CODE 


January 1, 1957, marks the centenary of the Chilean Civil Code. Promul- 
gated by President Manuel Montt on December 14, 1855, according to the 
provisions of the Code, it became effective on January 1, 1857. This event 
has been duly celebrated in Chile’ as well as in Venezuela, the native 
land of Andrés Bello, the author of the Code. It is appropriate, in com- 
memorating this event, to review the background and nature of this out- 
standing codification and the subsequent development of civil law in Chile. 


BACKGROUND 


The need for a codification of private law, comporting with the status of 
Chile as a free and independent state, was felt from the very first days of 
the Republic. Without indicating in detail all the initiatives taken with this 
in view, the efforts of Bernardo O’Higgins and Ramon Freire as Supreme 
Directors in 1823 and 1825 may be recalled.’ The existing legal system was 
most unsatisfactory; the Spanish law was a great mass of enactments and 
decisions, whose application was not clear because there were many con- 
flicting compilations with obsolete provisions written in old Spanish and 
repugnant to the republican constitution. 

Fortunately, a brilliant Venezuelan, Andrés Bello, arrived in Chile in 
1829. Few men of his time had his encyclopedic knowledge and classical 
culture, not only in the field of law in which, though he never received a 
law degree, he was an authority on Roman and Spanish law, but equally so 
in philosophy, languages, and literature. The influence of Bello was soon felt. 
In 1831, the vice-president of the Republic proposed a law of codification. 
Meanwhile, Bello had started on his own, without any official aid, the monu- 
mental work of drafting a new civil code for Chile. He began with the 
provisions on succession by death, which he regarded as the most defective 
part of the existing civil legislation. 

The Law of Codification was finally approved on September 10, 1840; it 
provided for the creation of a commission, composed of two senators and 

1The Government of Chile appointed a Commission, which with the collaboration 
of the University of Chile prepared a program that took place from December 14, 1955, 
to January 1, 1956. 

* The history of the Chilean Civil Code is treated in all the general works on civil 
law and legal history published in Chile. The three most important and recent texts are: 
Alfredo Barros Errazuriz, Curso de Derecho Civil. Vol. 1 (Ed. 4, Santiago de Chile, 
1930); Victorio Pescio Vargas, Manual de Derecho Civil (Santiago de Chile, 1948); 
Antonio Vodanovic H., Curso de Derecho Civil basado en las explicaciones de los 
Profesores de la Universidad de Chile Arturo Alessandri Rodriguez y Manuel Somar- 
riva Undurraga. Vol. 1 (Santiago de Chile, 1945). The works of Pescio and Vodanovic 
include complete bibliographies of the history of the Chilean Civil Code. 

An excellent brief account appears in Third Epoch, Vol. II, No. 4, Anales de la 
Facultad de Ciencias Juridicas y Sociales (1955) 22-47 (cited below as Anales) by 
Sergio Vivanco Patri. 
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three deputies, charged with “codifying the civil laws, reducing them to 
an orderly and complete body, leaving aside the superfluous or that which 
was against the republican institutions of the State and deciding the points 
controverted among the interpreters of the Law.” The commission was to 
take into consideration suggestions made by the government, the courts, or 
any individual. Bello was at the time a senator in the Chilean Senate and 
undoubtedly had a decisive voice in drafting the Law of September 10, 1840. 

The members of the legislative commission were immediately appointed, 
including Andrés Bello and Mariano Egaijia,*® representing the Senate, and 
Manuel Montt* as one of the representatives of the Chamber of Deputies. 
In this commission, Andrés Bello was the key man. The discussion soon 
centered about his work; he missed only one meeting; and after 1844 he 
continued practically alone. The studies approved by the commission were 
published with notes made by Bello himself. 

A statute of October 29, 1841, created a revisory board whose work is un- 
known; this was combined with the legislative commission by a law of 
July 17, 1845, which authorized the new entity to “take resolutions with 
only three members.” (Art. 20.) Meanwhile, the Book on Succession was 
published in 1846, and in the following year, the Book on Obligations. What 
was accomplished by the new commission is obscure, as no records of its 
proceedings were kept; however, it is known that the work was not com- 
pleted and that the indefatigable Andrés Bello was again left to work alone. 
In 1852, the Project of the Code was completed. In its publication the follow- 
ing year, Bello added various notes which are now of great value in the 
study of the historical development of the provisions of the Code. This is 
known as the 1853 Project. 

In September 14, 1852, coincident with the completion of Bello’s work, 
the President of the Republic was authorized by law to appoint a commission 
to prepare the projects of the codes, for submission to the Congress, after 
revision by a special commission. The appointments to this commission in- 
cluded the President of the Republic, Manuel Montt, certain justices of the 
Supreme Court and the Court of Appeals of Santiago, and other leading 
jurists, among them the illustrious Argentinian, Gabriel Ocampo. The com- 
mission functioned for more than a year and a half, and though there is no 
record, it is generally believed that the project was considerably improved, 
apparently for the most part following amendments proposed by Andrés 
Bello himself. The 1853 project was revised twice before being submitted to 
the Congress, on November 22, 1855, with a magistral message of the 
President of the Republic that Bello prepared. As recommended in the 
message, the discussion of the Code was brief, and it was promulgated on 
December 14, 1857. 

The Act of Enactment provided for publication of the Code, which was 
made under the direction of Andrés Bello, the first edition appearing on 

8 Professor Anibal Bascufian Valdés has maintained that Mariano Egafia authored a 
Civil Code Project, which was one of the sources of the actual Code. Others, regarding 
the Project also as the work of Bello, have rejected this theory. 

* Manuel Montt became President of the Republic for two periods from 1851 to 1861. 
During his government the Code was promulgated and put in force. He was a lawyer 
and in later years became a justice of the Supreme Court. 














COMMENTS 73 


May 31, 1856. His desire for perfection led Bello to make some changes that 
went much beyond the authorization given by Congress and technically are 
not “law,” as defined by the Code. Nevertheless, the validity of these pro- 
visions has not been questioned, such esteem has the author of the Code 
enjoyed.’ Andrés Bello had the idea of writing some commentaries on the 
Code. Unfortunately, lack of financial support combined with the bad state 
of his health precluded accomplishment of this task, which would have been 
of great value in the interpretation of the provisions of the Bello Code. 


CoNTENTS AND Merits OF THE CHILEAN CiviL CopDE 


The Chilean Civil Code is divided into four books, preceded by a pre- 
liminary title and ending with a final title of only one article. 

The 53 articles of the preliminary title relate to the general theory of legis- 
lation, promulgation, effects, interpretation or construction, definition of 
words of frequent use, and repeal of laws. 

Book I comprises the Law of Persons including Domestic Relations; Book 
II, Property: ownership, possession, use, and enjoyment; Book III contains 
the Law of Succession and Gifts; and Book IV, Contracts, in general and 
in particular, including also torts, damages, restitution, and creditor’s rights. 
When promulgated, the Chilean Civil Code had exactly 2,525 articles. Now 
the number has decreased due to the fact that some articles have been re- 
pealed, while others have been taken out of the Civil Code. 

The Presidential message, notable in style and in substance is regarded 
as a primary auxiliary for the interpretation of the Code.® In this it is ob- 
served, after a reference at the outset to the need of codification, that in Chile 
advantage should be taken of foreign codes, not merely copying their pro- 
visions, but without losing sight of the peculiar circumstances of the country. 
Thereafter, the provisions of the Code are reviewed: the elimination of 
custom as a source of law; time in the law; personality and presumption of 
death in the case of missing persons; promise of marriage, which pertains to 
“the honor and conscience of the individual,” but does not produce a civil 
obligation;’ marriage, the matrimonial regime, the relation of father and 
child, majority, guardianship; real property, dismemberment of ownership, 
easements; law of inheritance; contracts and quasi-contracts; proof of obliga- 
tions; annuity, partnership, antichresis; priority of creditors; prescription—all 
these are described and explained in eloquent and concise terms. Recom- 
mending the adoption of the Code, the message concludes with the famous 
words: “I do not presume to offer under these respects a perfect work, none 
as such has come until now from the hands of man.” 


5 See Jorge Mandujano L., “Estudio comparativo entre el Cédigo Civil aprobado por 
el Congreso en 1855 y el Cédigo promulgado en Diciembre de ese afio,” XIII Anales 
de la Facultad de Ciencias Juridicas y Sociales de la Universidad de Chile (1948-1949) 
105-134. 

® Professor Francisco Carrera Torres, Director of Legal Research in Private Law in 
the Valparaiso Law School in his report on the work of Professor Pablo de Tezanos 
Pinto Schoenburg regarding the “Message” on the Civil Code. The quotation appears 
in Pescio, op. cit. at 67-68, who characterizes the “Message” as the best means to 
establish the trustworthy history of the Code, ibid., at 68. 

7 This is the actual provision of the Code. 
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These modest words were belied by the outstanding merits of the Chilean 
Civil Code, regarded as of its time. Among these, Valentin Latelier has 
pointed out the following: it was the first code to treat legal personality in a 
special title; the first to provide rules on conflict of laws. It favored division 
of real property and forbade perpetuities; it instituted the “fideicomiso,” 
which has not proved of much practical use, and established a system of 
registration of real property. While conservative in respect to the status of 
married women, the progress that the Code represented led to its adoption 
in various countries: Colombia and Ecuador adopted it almost in its entirety, 
while Argentina and Paraguay, Uruguay, Venezuela, El Salvador, and 
Nicaragua modelled upon it many of the provisions of their own civil codes. 
Pedro Lira Urquieta notes in addition: equality between nationals and 
foreigners, the first civil code in the world to be so generous; the Christian 
organization of the family; the respect for private ownership and the freedom 
it gave to the proprietor; the marked preference for real over personal prop- 
erty; the middle road taken in succession law between absolute freedom of 
testation and prescriptions in favor of forced heirs; on the other hand, in 
the field of contracts, integral adoption of the principle of freedom of con- 
tract and autonomy of the will. 

Among the shortcomings, Letelier mentions the failure of the Code to 
anticipate future needs, such as copyright, ownership of correspondence, etc. 
The contract of employment is deficiently regulated, under the inspiration of 
extreme individualistic ideas; the provisions on the family are outdated, 
especially the discrimination against illegitimate children. The periods of 
prescription are outmoded in a world that can be circumnavigated in eighty 
days.* The suppression of adoption, the prohibition on investigation of pa- 
ternity, and the adoption of the economic philosophy of free trade translated 
into terms of freedom for owners and creditors prejudicial to nonowners and 
debtors, are likewise anachronistic. 

As Dean Pescio also observes, the Code failed to provide rules respecting 
names or to attribute importance to personal property, which today has be- 
come more significant than real property. It did not secularize the institution 
of marriage as did the Code Napoléon; this, however, was not recognized 
by the Catholic Church, which frowned upon the slight concessions made by 
Bello to the principle of freedom of conscience. Professor Enrique Escala 
Barros’ also remarks upon the classic contradictions of the Code provisions 
regarding intestacy and forced heirship; these were not eliminated until 
1952. Alessandri has unjustly criticized the presumption regarding concep- 
tion; nevertheless, it has been adopted by the most modern legislations on 
family law in East European countries (Poland, Czechoslovakia, etc.), despite 
the difference in time and medical progress. 

The definitions in the Code can scarcely be improved. The syntax is per- 
fect and has a musical quality—there is a provision on co-debtors that can 
be sung to the music of the Chilean national anthem. Substantives, adjec- 
tives, and verbs are used with a generosity that sometimes in unphilosophic 
hands produces confusion. In expressing his ideas, Bello employed all the 


8 Valentin Letelier wrote at the time when Jules Verne had written his famous novel. 
® “Bello y el Cédigo Civil Chileno,” 1 Anales (1935) 97, at 106. 
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richness and wealth of the Castilian language. As Professor Vicujfia has 
said, the Code is written “en roman paladino, en el cual suele el pueblo 
fablar con su vecino.”?° 


Basic PRINCIPLES OF THE CoDE 


The most important principles upon which the structure of the Chilean 
Civil Code rests are: 

(1) Omnipotence of the Law. The 1833 Chilean Constitution was based 
upon the Portalian™ theory of a government of law; the Civil Code ex- 
pressly states that everyone must obey the law, when duly promulgated. 
Law replaced the king: above all stands the supreme law of the land, the 
Constitution, and thereafter the statutes enacted according to the provisions 
of the Constitution. Article 1 of the Chilean Civil Code declares that “The 
law is a manifestation of the sovereign will, which, expressed in the manner 
prescribed by the Constitution, orders, forbids, or permits.” The law, once 
promulgated, obliges all. Even the judges, the Civil Code provides, are 
subject to law: they cannot create law; their decisions form law only for the 
cases for which they are rendered and have no effect as precedent; custom 
is not law, save in exceptional cases when the law expressly provides that 
custom has the force of law.” A law is valid until repealed by another law; 
nonuse does not invalidate law. 

(2) Equality before the Law. 'The Chilean Civil Code in article 56 defines 
persons as including all individuals of the human species “whatever may be 
their age, sex, birth, or condition.” In this, the Code followed the French 
Civil Code, which as a result of the French Revolution had emphasized 
equality, and also accorded with the provisions of the 1833 Constitution and 
the measures taken by the first Supreme Director O’Higgins, abolishing 
titles of nobility and primogeniture. 

This equality was taken to include also foreigners. No distinction between 
nationals and foreigners in the acquisition and enjoyment of civil rights 
regulated in this Code is recognized, declares the Code, with generosity 
indeed rare for its epoch. The minor discriminations against foreigners ap- 
pearing in the Code are due not to lack of Chilean nationality but to lack 
of a Chilean permanent domicile. This principle unfortunately was changed 
in later years but only under pressures from outside Chile.’* 





10 Carlos Vicufia, Professor of Spanish Language and jurist, is the author of one of 
the works that appears in Anales, 48 ff. 

11 Portalian from Diego Portales, the famous Minister and real head of the Executive 
for some years in the period of President José Joaquin Prieto (1831-1841), who is 
credited with having established an impersonal government and put an end to the 
intervention of military leaders in politics. The severe measures that he employed 
affected many generals who had taken part in the War of Independence, but were 
beneficial in bringing about a tradition of constitutionality and political order that has 
distinguished Chile from other countries. 

12 The cases were scattered in the Civil Code and are relatively few. In commercial 
law, custom is more important and is accepted as a source of law. 

13 Measures taken in foreign countries that discriminated against foreigners provoked 
measures of retaliation by Chile. It is understood that the most important examples 
were those of some neighbor countries and the laws enacted during the period of Nazi 
dominance in Germany. 
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(3) Private Property. The French Revolution abolished all feudal insti- 
tutions that encumbered title to land, thus forcefully reviving the individ- 
ualistic Roman notion of ownership. This principle was adopted by Bello 
as one of the fundamental pillars of the Civil Code and forms the basis of 
the law of real and personal property and of succession. Also as in France, 
the danger of allowing landed property to accumulate in the hands of private 
corporations was apprehended; consequently, corporations and foundations 
were restricted. These required license by the legislature to own land after 
a certain period; partnerships and corporations organized for profit, however, 
were completely free consistently with the ideas of economic liberalism that 
underlie the Code. Strangely enough, these restrictions against corporations 
were eliminated during the presidency of a member of an anticlerical party 
which was transitorily governing with the support of the Conservative 
Party.’* 

Article 582 of the Chilean Civil Code closely resembles Article 544 of the 
Code Napoleon, declaring the principle of ius utendi, fruendi et abutendi 
of the classical Roman law. 

(4) Freedom of Contract. The principle of freedom of contract, or au- 
tonomy of the will, is another cornerstone of the Code. Article 1545 states 
“that every contract legally concluded, is a law for the contracting parties 
and cannot be voided but by their mutual consent or for legal causes.” Thus, 
as in the French model, private contracts are elevated to the category of law. 
The requirements for a valid contract are few and simple: legal capacity, 
consent free of vice, licit object, and licit cause (“causa”). The Code regulates 
the typecontracts, but individuals are free to enter into any other kind of 
agreement that they may conceive. Few rules on contracts hamper the will 
of the parties. In the courts, this principle has been applied as if there were 
a constitutional clause of absolute freedom of contract. 


PRINCIPAL SOURCES OF THE CHILEAN Civit CopE 


In Article 19, second paragraph, the Code provides that in the interpreta- 
tion of law the intention or spirit of the law as manifested in the law itself 
or in the true history of its enactment may be considered. The true history 
of the enactment of law includes the reasons taken into account by the legis- 
lature in enacting law. In the case of the Civil Code, those reasons can be 
found only in the works of Andrés Bello. 

The sources which most frequently are cited as contributing to the forma- 
tion of the Code are: 

(1) Roman Law, the principal source of all the Codes of the so-called 
“civil or continental system of law”; 

(2) Spanish Law in force in Chile before the Civil Code. Among these, 
may be mentioned the “Novisima Recopilacién,” Las Siete Partidas with the 
glosses of Gregorio Lépez, and the Fuero Real; 

(3) The Code Napoléon of France, with the commentaries of Rogron; 

(4) Other civil codes in force at the time of the preparation of the Chilean 
Civil Code, viz., of Louisiana, Sardinia, Austria, Prussia, and the two Sicilies; 


14Juan Esteban Montero, Professor of Roman Law, elected President in 1931. 
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(5) Works of French and Spanish authors: e.g., Delvincourt, Pothier, 
Merlin, Escriche, Tapia, Gomez, Molina, Matienzo y Goyena, and Savigny. 

Exemplifying the importance of the sources, Barros Errazuris states that 
the provisions respecting easements are based on the French Civil Code, 
aqueduct on the Sardinian Code, father and children on Spanish law, and 
contracts on the works of Pothier. 


LEGISLATION AMENDING AND SUPPLEMENTING THE CHILEAN CiviL CopE 


Bello himself, in the message proposing the Civil Code, stated that it was 
not a work of perfection, that the Code itself provides in Article 5 an instru- 
ment to perfect and correct the civil law.*® According to Dean Pescio, the 
Supreme Court of Chile, in interpreting the Code, has not emulated the 
creative spirit of the French Court of Cassation, but instead has adhered too 
strictly to the letter of the law rather than attending to social needs. As an 
example, he cites the fact that only in 1916 did the Supreme Court accept 
the doctrine of reparation of moral damage which had been advocated for 
almost half a century by interpreters who were aware of the real function 
of law. 

The truth is that, after one hundred years, the Chilean Code as it stands 
today is quite different from that conceived by Bello. Many articles have been 
expressly repealed or deleted from the Code; some still appearing in the 
Code editions have been rendered ineffective by new legislation, e.g., the 
provisions on contracts of employment which now are completely superseded 
by the Labor Code. Others have acquired new meaning as the Supreme 
Court has accepted new doctrines. Family law is probably the part of the 
Chilean Code which has experienced the greatest change. At least five im- 
portant statutes, beginning with the laws of secularization of 1884, have 
completely reshaped the law of domestic relations to such an extent that the 
original provisions have been fundamentally altered. 

From the very beginning of its existence, the Code was modified and 
complemented. One of the most important enactments was the Law of 
October 7, 1861, concerning the retroactive effect of law; this enactment, 
based on the doctrine of “vested rights” and “mere expectations,” sought 
to solve the problem that the adoption of the Code itself had created in re- 
lation to the old Spanish law. In 1884, a political dispute between church 
and state resulted in the transfer of birth, marriage, and death from the 
control of the Catholic Church to that of the State. The Law of Civil Mar- 
riage which emphatically denies “any validity” to any other than civil mar- 
riage prescribed by law is still in force. The laws on registers of civil acts and 
cemeteries have been superseded by new legislation. Moreover, certain na- 
tional enactments made necessary by the progress of the country, especially 


15 Article 5 of the Code provides for an annual session of the Supreme Court at which 
the Court must report to the Executive “the doubts and difficulties” in the under- 
standing and interpretation of laws. The Court very rarely has made suggestions pursu- 
ant to this Article, and such suggestions as the Court has made have not been taken 
into consideration. Nor has the creation of a special commission been effective. It is 
difficult to induce the legislature to make changes in private law, being generally very 
busy with other more pressing problems of a social, political, and economic character. 
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after the successful war of 1879 that considerably enlarged the territory of 
Chile, affected questions of civil law. These include the Law of Navigation, 
anticipating the war by one year—this was the object of a study by the 
Chilean naval hero Prat, who was also a lawyer—two laws on water rights 
of 1907 and 1908, the first relating to the use of water as a source of electric 
energy. 

In 1924 and 1925, the constitutional stability of Chile was shaken, and a 
period of anarchy interrupted the smooth functioning of political institu- 
tions that is one of the most cherished Chilean traditions. It was the first 
abnormal disturbance since the Civil War of 1891, a result of the changing 
conditions in the world after the first World War. The entire legal system 
of Chile was renovated; the oligarchy that had stood in the way of needed 
legislation in some cases for more than 30 years*® by parliamentary obstruc- 
tion, could not stay reform; and some army officers and politicians formed 
a de facto government which gave satisfaction to the social needs by enact- 
ing some 800 decree-laws on the most varied matters. Among the most 
important from the civil law point of view is the law on capacity of married 
women, first enacted in 1925 and superseded in 1934 by a very technical 
statute drafted by the Faculty of Law of the University of Chile.** The Code 
of Public Notaries put an end to the Law of the “Siete Partidas’ which was 
still in force in those matters. Several statutes in response to the economic 
needs of industry and commerce provided for rights of pledge with retention 
of possession by the debtor. 

In 1928, the Law to Protect Minors was enacted; with it disappeared the 
old Roman concept of “patria potestas,” its place being taken by a new 
conception in family law, centered in parental duties rather than rights. 
Likewise, commercial needs inspired the enactment of the laws of 1929 on 
conditional sales and repression of usury. In 1930, sonve Anglo-American 
ideas of the law of trusts found their way into a law on trust commissions 
for banks. A new law of bankruptcy, derived from German law, was in- 
spired by new social conceptions seeking to protect debtors. The Law of 
Support of 1935 was another step to protect children and mothers; its dra- 
conian idea of making the default of the duty of support a criminal offense 
was later softened.** In 1936, foreigners were restricted from acquiring real 
property when their countries imposed such restriction on Chilean nationals; 
this was supplemented by a much more restrictive later enactment, pro- 
hibiting the acquisition of any right in real property in the frontier depart- 
ment (county) of Arica by aliens. In 1937, the conception of horizontal 
property was recognized by a law permitting ownership of apartments in 
modern buildings. 


16 The Law of compulsory primary instruction can be cited as such a case of needed 
legislation unreasonably postponed by a political majority who acted against popular 
opinion. 

17 The Law was incorporated primarily as Article 150 of the Civil Code, which today 
is the longest. In addition, the entire Code was carefully revised in accordance with 
the new principles. 

18 By the 1949 amendment, default of support can be punished only with successive 
imprisonment of not more than 15 days as against the previous sanction of at least 61 
days in prison. Moreover, the imprisonment today is only a measure of judicial com- 
pulsion, not a criminal sanction. 
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Three important enactments specifically undertook the task of overhaul- 
ing the Code. The Law of January 28, 1938, prepared by the Law Faculty 
of the University of Chile, shortened the periods of limitation so as to accord 
with modern conditions. The Law of October 21, 1943, which was proposed 
by the Chilean Institute of Legislative Studies, a private corporation that 
functions under the patronage of the Law Faculty of the University of Chile 
and the Chilean Bar Association, reduced the legal age of majority and 
consequently of full capacity; suppressed civil death, an obsolete institution 
from the times when state and church were closely linked; and permitted 
spouses to adopt the system of complete separate ownership of husband and 
wife during marriage instead of the community regime. Finally, the Law 
of April, 1952, made substantial changes in the law of domestic relations, 
improving the legal situation of illegitimate children, protecting the wife’s 
community interest from abuses of administration on the part of the hus- 
band, and giving a larger share of the inheritance to the surviving spouse. 
In other respects, the Civil Code has been amended by important laws, 
of which the law providing for adoption, first enacted in 1934 and super- 
seded by a new Act in 1943, and the Water Law Code are the most sig- 
nificant. 


’ 


Tue Civit Cope anp THE “New Law’ 


Thus, the universal phenomenon of new measures of social legislation, 
characterized by the omnipresent intervention of the state in all phases of 
human activity, has been felt in Chile. Alongside the traditional provisions 
of the Civil Code, inspired by the individualistic conceptions of Roman law,”® 
a new law has developed, social and administrative, sometimes most un- 
technical but always inspired by generous ideals of improving the condi- 
tion of the working masses and the defense of the human being, for whom 
theoretical political equality is not always adequate protection but in fact 
may be the consecration of the most inhuman inequality. 

The movement started in 1920 when the middle class for the first time 
displaced from political power an oligarchic group of landowners that had 
traditionally governed the country. Alessandri was elected president by the 
first really popular political movement in Chile, and endeavored to fulfill 
his promises. But the oligarchy in the Senate, “the old men,” *° interposed 
obstacles of all kinds and frustrated his plans. It was then that the inter- 
vention of the army put an end to the constitutional regime, and Chile had 
a “de facto” government that shortly gave satisfaction to all the needs con- 
tained for so long. A deluge of enactments which changed the picture com- 
pletely, found its way into the classical institutions of the civil law. 


19 Tt is generally maintained that Roman Law is the expression of individualism but 
in the opinion of the author, a careful appraisal does not support this conclusion; the 
theory of abuse of rights and many other so-called “new doctrines” of social inspiration 
can be traced back to Roman institutions. 

20 The expression “old men of the Senate” was coined by President Alessandri him- 
self and used against his opponents. In later years and before his death, Alessandri was 
the “old man” of the Senate, associated with two of his sons and with many senators 
who had sat on his lap when they were young boys. 
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Family law is one of the fields in which the new social legislation has 
made notable advances. In the first place, it has introduced a new conception 
of the family, not based on legal kinship, but on natural relationship. For 
instance, the Law of Social Security regards illegitimate children as members 
of the family and for certain purposes also as dependents of the insured.” 
Enlarging marital relations, the Law of Civil Register recognizes the exist- 
ence of concubinage and provides for the legal constitution of families 
originating in extramatrimonial unions. The Law of Support of 1949 im- 
poses civil liability upon the other party to a concubinage for support that 
should have been given by his or her concubine to his or her family. The 
celebration of a religious marriage not followed by a civil ceremony, was 
made a criminal offense by the Law of 1930, but it has not been necessary 
to enforce this provision, as the Church has required the celebration of the 
civil marriage as a prerequisite for the religious ceremony. 

The nonexistence of divorce in Chile, one of the few countries that do 
not accept this institution, has created in legal practice the problem of the 
abuse of annulments by mutual consent of the parties, who collusively 
simulate a cause of action that does not exist in reality. The increasing 
resort to this easy but dangerous method creates a social problem that each 
year threatens to become more serious. Either more stringent causes for 
annulment must be established or a well-studied law of divorce should be 
enacted to protect the social interest in preserving marriage bonds and 
ensuring the welfare of the children and, on the other hand, not making 
life unbearable for persons who cannot live together. 

The legal capacity of women has been radically changed. Today women 
can freely dispose of property acquired during marriage by their work; on 
the other hand, the husband cannot dispose of real property acquired during 
marriage with his wife’s consent, when according to the general rules such 
property should be considered as belonging to the community. Special en- 
actments have exempted certain forms of property from the general rules on 
community of property during marriage; houses acquired according to the 
special housing laws and savings deposited in the Chilean State Bank may 
be mentioned in this category. These are consequences of the political 
equality of women achieved in 1949 with the blessings of all the political 
parties of the nation; as a result, some now speak of the incapacity of 
husbands. 

In the field of relations between father and child, the most striking reform 
has been in the legal position of illegitimate children, which has been con- 
siderably improved through measures simplifying the recognition of children 
and increasing the inheritance rights of recognized illegitimate or “natural” 
children, both ab intestato and as forced heirs. Investigation of paternity 
has been admitted, but with very stringent requisites to impede scandalous 
lawsuits and in general to avoid abuses which may cause great harm to the 
good order of the family. In addition, the Law of Protection of Minors has 
created a special judicature with discretionary powers and administrative 
procedure to take care of the welfare of persons under age. Finally, a 


21 The provisions appear in the Social Security Act and the Law of Workman’s 
Compensation, now embodied in the Labor Code. 
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variety of provisions have been enacted in the last twenty-five or thirty years, 
starting from the idea of state protection of the family. The 1925 Constitu- 
tion includes provisions protecting family property and well-being. Also, the 
housing laws have sought to assist families, especially the large ones. The 
family salary, which has become the general rule and now is payable to 
all workers, is another provision that has had a great impact on the good 
constitution of the family from the legal point of view and has been an 
incentive to marriages and births. 

Legal personality has been given complete freedom of action and has 
become easily available to almost any organization. Labor unions and co- 
operatives are subject to special statutes, which provide for their existence 
on very liberal terms. 

Property law now starts with the constitutional provision that in effect 
declares that property is a social function, the exercise of which can be re- 
stricted by the state, whenever the social order so requires. On this basis, an 
impressive amount of legislation has been enacted, restricting the exercise 
of the right of property in such a way as almost to do away with the classic 
attributes of ownership set forth in the Civil Code. New kinds of owner- 
ship have developed with very little resemblance to the civil-law idea.” 

In the field of succession, social legislation has created a new law of in- 
heritance with various innovations: new rules of intestacy restrict the right 
to inherit to the most immediate members of the family, sometimes including 
“the person who lived” with the deceased; limit the right to dispose by 
will; designate the state or state-created organizations as beneficiaries in 
default of the most immediate relatives, etc. 

In contract law, the conception of freedom of contract has been replaced 
by what has bee: called the “directed contract,” i.e., the contract formed for 
the individual by law, prescribing standard clauses which cannot be re- 
nounced by the parties (labor legislation, legislation on housing, prices, 
health, international exchange, etc.). 

In effect, a new branch of the law has been developed, which has been 
termed by some the Law of the Economy or Economic Law: this branch 
of law now contains so many provisions that they may well in the future be 
codified. The application of these enactments has varied according to the 
political philosophy and economic thinking of the parties in power, but 
many of these provisions are now firn.ly entrenched in the Chilean legal 
system, and all governments, from socialistic to conservative, have had to 
resort to them. 

In the field of torts, the Chilean Code, following the prevailing civil-law 
doctrine, gives only very general provisions or principles, whose construction 
and practical application is left to the courts. In this part of the law, judicial 
decisions accordingly play an important part that comes very near to the 
common-law conception, Nevertheless, it may be observed that the Code 
rests on the classical or subjective theory of liability, according to which it 
is necessary for the victim to prove malice or at least negligence on the part 


22 Chilean Law recognizes mining property, and within this category, nitrate, oil, and 
gold sands as special types of property; coal; industrial; commercial; “horizontal” 
property, etc. 
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of the author of the tortious act. As this doctrine does not comport with 
modern conditions, and particularly the frequent use in daily life of so-called 
dangerous things, the doctrine of “objective liability,” the principle that one 
who creates the danger must be liable for the consequences of what he, his 
dependents, or his things do to other persons, has been developed. The new 
principle was adopted in the legislation on worker’s compensation for acci- 
dents, and thence has been extended in the Law on Aerial Navigation and 
in certain cases of state liability provided in the Constitution and now in 
the so-called “Law for the Defense of Democracy.” But a most important 
development has been the theory of the former Dean of the Faculty of Law 
of the University of Chile, Arturo Alessandri, who has ably proved that this 
doctrine may be derived from Bello’s Code through the interpretation of 
Article 2329, providing that, in certain cases exemplifying what may be con- 
sidered as the use of dangerous things, the owner is “always” liable. Fol- 
lowing decisions of the Supreme Court of Colombia, Alessandri reasons 
that the enumeration of the Code is not taxative, but is given only by way 
of example. Thus, the provision can be applied to comprehend all similar or 
analogous cases. With this construction, the principle instead of being an 
exception becomes the general rule. Though the Chilean courts as yet have 
not completely accepted Alessandri’s interpretation, it has opened a road 
that undoubtedly will be taken in the future either by legislation or by 
judicial interpretation when Chile’s already existent industrial development 
and consequently ever-increasing social needs supersede the classic construc- 
tion of the Code.”* 

The new legislation has also changed certain basic conceptions regarding 
specific or “type-contracts.” The law of conditional sales has changed sale 
of goods from a consensual into a formal contract and created a special 
right of pledge as a security device in favor of the seller, at the same time 
permitting possession of the goods and title thereto to be transferred to the 
buyer. The pledge must be recorded to be effective as against third persons. 
New types of pledges very similar to this, allowing the property to remain 
in the physical possession of the debtor but giving the creditor a right in rem, 
with recordation to protect third persons, have been introduced to facilitate 
loans by special classes of debtors, industrial, agricultural, etc. 


*3 The source of inspiration of Alessandri’s doctrine can be traced to the develop- 
ments of the French law on the subject. The Civil Code included rules for damages 
caused by animals and buildings falling in ruins, which were interpreted by the courts 
as cases of liability without fault. 

The development of big industry and machinism with the increase of accidents was 
a factor that determined the courts to try to find a way of relieving the victims of the 
obligation to prove fault. A clever interpretation was made of the provision of the 
first paragraph of Article 1384, which previously has been considered merely an intro- 
duction to the specific precepts that followed, but which now assumed the character of 
a general rule. This provides that a person is responsible not only for the damages 
caused by his own fault, but also for that caused by the acts of persons for which he 
is responsible or “the things which are under his care.” The theory that this should be 
construed as a case of absolute liability was advanced by some distinguished jurists 
including Saleilles and Josserand, it has been accepted by the Court of Cassation and 
indirectly recognized by the legislature, which has amended certain consequences of 
the doctrine in specific cases. 
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The contract of lease of houses has been radically modified to protect 
lessees from abuse on the part of the lessor. The law in force now provides 
for a maximum rent; statutory provisions, which cannot be modified by 
the parties; and the assistance of a state organization to insure the lessee legal 
protection. In addition, the courts are empowered to seek conciliation be- 
tween the parties and either to extend the term or to modify the rent, where 
this is not prescribed by law. Recent laws have frozen rents for housing. 

The contract of carriage and transportation has been affected by many 
special regulations. Railroads are a state monopoly efficiently managed by 
a state organization, but in air transportation national enterprises are allowed 
to compete with the state line and in some cases enjoy the same privileges. 
Shipping within the country is reserved to national enterprises, under strin- 
gent conditions fixed by law defining nationals of Chile. Transportation of 
persons in the most important cities is provided by state organizations, which 
of course is not extraordinary, even in the most liberally minded countries 
from the point of view of private enterprise. 

Employment is simply no longer civil law but pertains to labor law, a 
vigorous branch of the law in Chile with a special code and abundant 
social legislation. This development started early in this century, antedating 
similar legislation in many other countries of the world. 

Corporations are today under close state supervision; some in fact are 
controlled by the state as the dominant stockholder with either a majority 
or an important interest. Commerce in nitrate is in the hands of a corpora- 
tion formed by the state and the owners of the mines; there are many cor- 
porations of this type, organized to develop electric energy, to build schools 
and hospitals, to develop fisheries, and many other industries. 

This rapid survey may suggest to the reader that Chile is a country 
dominated by socialistic thinking. This is not the case in political fact. 
Social needs have found satisfaction through the intervention of the state, 
exercised precisely in order to permit a just measure of private enterprise, 
which does not control and dominate the entire economy but contributes its 
share to the progress of the country, with a fair recompense but without 
jeopardizing the interests of Chilean society as a whole.”* 

JUAN G. MATUS VALENCIA* 


24On the Chilean Civil Code and the new law, two extellent works by Pedro Lira 
Urquieta, Civil Law Professor of both the Catholic and Chile Universities, have been 
the sources of this part of the article: “El Cédigo Civil y el nuevo Derecho” (Santiago, 
1944), and “Las actuales orientaciones del Derecho” (1942). The latter is a reproduction 
of the lectures given by the most distinguished professor of the Law Faculty of the 
University of Chile on the centennial celebration of the foundation of the University 
in 1942, 


* Professor of Law, University of Chile, Valparaiso Law School. 
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Ecuapor: AMENDMENTS TO THE Civit CopE—The Civil Code of Ecuador 
has been amended in several respects by a decree of the Ecuadorian Congress 
which became effective early in 1957. While some of its provisions are 
intended only to give legislative sanction to prior judicial interpretations of 
the law, some basic changes have also been effected. 

1. Family Law: Article 3 provides that a marriage celebrated in Ecuador 
in which at least one of the spouses is an Ecuadorian citizen may be annulled 
or dissolved only by an Ecuadorian court. This is a further step in the pre- 
viously pointed out direction of making divorce more difficult.’ Nevertheless, 
a divorce is still rather easily obtained in Ecuador, so that the new restriction 
should not create unsurmountable difficulties in cases in which both parties 
are willing to obtain a divorce. However, if the non-Ecuadorian spouse 
should try to obtain a divorce abroad, complicated problems of conflict of 
laws may arise. 

Ecuadorian legislation provides, as a general rule, for a community prop- 
erty regime among spouses. Over the years many exceptions to this rule have 
been enacted. Thus, the wife could, at any time, exclude from the community 
property part or all of her property, as well as all future earnings to be 
acquired through employment, business or the practice of a profession.’ This 
right has been extended by Article 1 of the Decree, which authorizes the wife 
to exclude from the community property regime, and to administer inde- 
pendently, any and all property which she may acquire in the future. If 
the wife makes use of this right, the husband is entitled to demand the dis- 
solution of the community property regime, thus enabling both spouses to 
administer and enjoy their property in the same way as if they were single. 

2. Succession: All oral testaments have been abolished (Article 6). Pre- 
viously, oral testaments were authorized for persons in imminent danger 
of death, soldiers in time of war, and persons on a ship of war.‘ 

Intestate succession by relatives in a collateral line is permitted in Ecuador 
only for brothers and sisters and their children by right of representation.’ 
In the latter case, however, the State inherits part of the property. The par- 
ticipation of the State has now been fixed at one half of the property passing 
to nephews if there is only one nephew, one third if there are two, and one 
quarter if there are two or more (Article 5). 

The forced legacy of periodic payments for the maintenance of certain 
classes of indigent relatives has been abolished, except in some cases in which 
the legatee received such payments during the lifetime of the deceased 


(Article 7). 


1 Registro Oficial No. 53 of November 6, 1956. According to Article 14 of the Decree, 
it became operative 90 days after its publication. 

2 Schwind, “New Conflict of Laws Rules in Divorce Cases in Ecuador,” 4 Am. J. of 
Comp. L. (1955) 603. 

8 Civil Code, Arts. 195 ff. 

4 Civil Code, Arts. 1088 ff. 

5 Civil Code, Book III, Title II. 
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3. Gifts: No judicial approval is now required for gifts inter vivos in an 
amount of less than 20.000 sucres (approx. U.S. $1100) (Article 8). Previ- 
ously, no gift of over 1.600 sucres (approx. U.S. $90) was valid without 
judicial approval.® 

4. Real Property: Under the Civil Code any noncommercial association 
which acquired real property had to sell it within five years under penalty 
of forfeiture to the state unless special permission to hold the real property 
in perpetuity was granted by Congress.’ This provision has been abolished 
so that now all associations are entitled to hold real property under the same 
conditions as individuals (Article 13). 

5. Usury: In any transaction in which interest in excess of the legally per- 
missible rate was stipulated or received, the creditor, in addition to all other 
penalties, will forfeit 20% of the principal amount of the credit to the 
Ecuadorian Social Security Administration (Article 9). 

6. Statute of Limitation and Adverse Possession: All periods of limitations 
and for the acquisition of title by adverse possession in excess of four years 
have been reduced to one half. The longest period of limitation will thus 
be 15 years. Further, the Decree settled a hitherto doubtful interpretation of 
the law of adverse possession by providing that the mere possession for a 
certain number of years may, under certain circumstances, defeat even a 
recorded title to real estate (Article 10). Any condition precedent which 
does not happen within 15 years is to be considered as having failed, and 
any condition subsequent is to be treated as void after the same period of 
time. The only exception includes cases in which the condition depends on 
the death of a person (Article 12). 

MICHAEL A, SCHWIND* 

6 Civil Code, Art. 1457. 

7 Civil Code, Art. 591. 

* Member of the Bar of New York and of Ecuador; Teaching Fellow, Inter-American 
Law Institute, N.Y.U. School of Law. 
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OBSERVATIONS ON EXPROPRIATION 


Letter to Professor B. A. Wortley, October 23, 1957: 


I am much obliged to you for the reprint of your recent article on Ex- 
propriation [5 American Journal of Comparative Law (1956) 577 ff.] which 
you were kind enough to send me. It brought back to me the memory of 
the pleasant days which I spent at your Faculty two years ago. 

The article contains rich food for thought. I am much impressed by your 
idea that international law ought to develop a notion of property of its 
own. Such a concept would, of course, have to be developed on the basis 
of the legal notions common to civilized nations. Comparative law would 
thus have to play a prominent role, but the concepts which one has to 
compare should not be those which are used in the several national laws in 
connection with problems of private law but those which are used in the 
context of providing protection against expropriation. These two concepts 
are quite different in numerous legal systems in spite of the use of the 
homonymous term. A good illustration is furnished by the law of Germany, 
to which you refer in two places, On page 585 you refer to Paton’s mention- 
ing of that provision of the German Civil Code which defines “things” 
(Sachen) as “corporeal objects.” This definition is contained, as Sec. 91, in 
the Civil Code of 1896. Its scope of application is limited to private law, and 
it has no more than definitional significance. All it means to say is that 
whenever the word “Sache” is used in the Civil Code, it means corporeal 
object. 

As the definition itself indicates, “Sache” is only a sub-division of the 
larger category “object” (Gegenstand), and a “Gegenstand” is everything of 
monetary value irrespective of whether it is of a corporeal or incorporeal 
nature. A patent, a copyright, the goodwill of a business, a claim for the 
payment of a sum of money, a piece of land, a chattel, a membership right 
in a stock corporation, all these are “objects,” but only some of them, namely 
chattels and pieces of land, are “Sachen.” The significance of both terms, i.e. 
“Sache” and “Gegenstand,” is limited to the sphere of private law, i.e. the 
law of real and personal property, contracts, torts, and connected fields. 

When we look to the German rules on expropriation, we have to apply 
a completely different terminology. The basic rule is presently contained in 
Article 14 of the Basic Law of 1949 (Bonner Grundgesetz). It reads as 
follows: 


“Property (das Eigentum) and the right to inherit (das Erbrecht) 
are guaranteed. The contents and limits are determined by the laws. 

“Property implies obligations (Eigentum verpflichtet). Its use shall 
simultaneously serve the commonweal. 

“An expropriation is permissible only for the benefit of the common- 
weal. It may not be made except by a law or on the basis of a law 
which regulates the mode and extent of the compensation. 
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“The compensation is to be determined in a just balancing of the in- 
terests of the community and the parties. In the case of dispute, the 
regular courts are open for the determination of the extent of the 
compensation.” 


This present provision only repeats, with some elaboration, what was 
already contained in earlier laws of the Weimar Republic and of the times 
before it ever since about 1848. As used in the context of expropriation, the 
word “Eigentum” has a meaning quite different from that which is ascribed 
to that term in the Civil Code. Within the framework of the Civil Code, 
the word “Eigentum” (ownership) is used as what can roughly be called 
the equivalent of the English terms “title” or “fee simple.” In connection 
with expropriations, the word “Eigentum” however is universally under- 
stood to refer to every legally protected position of monetary value. It thus 
covers all the objects (Gegenstinde) which have been mentioned above, as 
well as all limited rights in a thing, such as a right of usufruct (life estate), 
servitude, a mortgage, a lien, or the interest of a pledgee. Property (Eigen- 
tum) as used in connection with expropriation may also refer to a chose 
in action, such as, for instance, the claim which one person may have against 
the other for the delivery of a thing, or for the payment of a sum of money. 
Even the claim of a person who has been injured in an automobile accident 
would be property in the sense of the expropriation laws. Certain disputes 
have, of course, arisen with respect to the exact definition of the fringes of 
the concept. It has thus been held that no compensation is payable for the 
loss which is suffered by, let us say, the owner of a gasoline station when 
the road is moved from one place to another and his business will conse- 
quently dry up. But he would, of course, be entitled to compensation if the 
land upon which he carries on his business is taken for purposes of a 
public road, and it would make no difference whether he owns that land 
in fee or whether he is entitled to its use as a usufructuary or as a tenant 
under a long-term lease. 

We should also not take too seriously the statement which is so often 
made that “in German law there is no room for the distinction made in 
English law between legal and beneficial ownership.” (Your article, page 
583, footnote 14.) In a literal sense that proposition is true. It does not mean, 
however, that a person whom English law would ‘call a beneficial owner 
would be without a remedy in German law. Let us assume that a painting 
which belongs to the fund of a trust managed in England happens to be 
in Germany. Under German law, the trustee would be regarded as the 
“owner.” But the beneficiary of the trust would be regarded as one who has 
personal rights against the trustee, and these personal rights would be pro- 
tected in a highly effective way. The trustee would be obliged to surrender 
the painting to the beneficiary at the termination of the trust; he would be 
liable for all unjustified dealings in which he had engaged in connection 
with the painting, and if by some act of a German government the right of 
the beneficiary against the trustee were expropriated, the beneficiary would 
be entitled to compensation. If the trustee should breach his trust and try to 
transfer the title to a third party, the transferee will not acquire the title if 
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he knows that the trustee is committing a breach of trust. A difference be- 
tween English and German law would exist if the trustee should try to 
transfer the title to the painting to a transferee who, while he does not know 
that the trustee is about to commit a breach of trust, ought to have such 
knowledge. In such a situation, the transferee would acquire title under Ger- 
man, but not under English law. Another difference would exist if the 
trustee should, in accordance with the terms of the trust, transfer the painting 
to a third party and with the proceeds acquire some other object. Under 
English law, that object would be regarded as now constituting a part of the 
trust fund. Under German law, there might be some difficulties. If, for 
instance, bankruptcy proceedings were opened over the estate of the trustee, 
the original painting would not belong to the bankrupt estate and would 
thus not be directly available to the beneficiary of the trust. But the pro- 
ceeds which the trustee acquired through the sale of the painting would 
belong to the German bankrupt estate and the beneficial owner would be 
limited to a claim for a percentage of the money value. Under American law 
he would, probably, receive the full proceeds. While there exist these dif- 
ferences between German and English law, they are not so significant, how- 
ever, that one should really establish a line of cleavage between the two 
legal systems. The differences are much more in name than in reality. 

With respect to the international problem, I think we should distinguish 
between several different situations. The main problem to which you ad- 
dress yourself is that of determining to what extent, if any, an expropriation 
made by state A should be recognized in state B. That word “recognized” 
covers a variety of meanings. 

We should first of all distinguish between those situations in which some- 
one who alleges to have acquired a title to the object expropriated claims 
protection of that alleged title against the original owner. Of a different 
nature are those cases in which the expropriated owner claims compensation 
from the expropriating state. To what extent, if any, such compensation is 
payable under the internal law of the expropriating state is exclusively a 
question of the law of that state. The international question is that of de- 
termining under what circumstances the expropriated owner may claim 
compensation against the expropriating state before an agency charged with 
the administration of international law. In that respect, it has so far been 
held almost unanimously that such a claim can be made only in those cases 
in which the expropriated owner is the national of a state other than the 
expropriating state, and the claim has to be made not by the expropriated 
owner himself but by that state of which he is a national. Compensation is 
due by the expropriating state where the expropriation constitutes an inter- 
national tort. It is generally agreed that an international tort has been com- 
mitted where the expropriation constitutes the violation of an obligation 
established by international treaty. Beyond that, everything is controversial, 
and it would certainly be a task of the future to determine under what cir- 
cumstances, if any, an expropriation of an asset belonging to the national of 
a state other than the expropriating state constitutes an international tort. 
Another task is set by the problem of determining under what circumstances, 
if any, an international tort can be committed by the expropriation of an 
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asset belonging to a national of the expropriating state itself. Treaties, for 
instance treaties concerning protection of national minorities, may turn such 
an act into an international tort. It is difficult to visualize, however, other 
situations in which such determination could be made. 

Quite a different problem is presented in the following situation: 

State A has expropriated within its own territory a painting belonging 
to X, one of its own nationals. This painting is now brought by state A into 
the territory of state B to be sold there. X, who also finds himself now in 
state B, claims the painting as belonging to him. The first question arising 
in such a situation would be that of determining whether or not a state can 
be sued before the courts of another, and whether a thing finding itself in 
the possession of a state can be attached. But let us assume the expropriating 
state has sold and transferred the object to Y, in whose possession the paint- 
ing is now within the territory of state B. An action aiming at the restitu- 
tion of the painting is brought in the courts of state B by X against Y. Who 
is to win? That question is exclusively one of the conflicts law of state B. I 
agree with you that international law has nothing to do with it. So far, 
however, it has been the almost universal practice that state B would decide 
against the former owner, quite particularly where the defendant is not the 
expropriating state but somebody to whom that state has transferred the 
object. The last word on that question has not yet been spoken and further 
inquiries will be necessary. I think, however, that it would be useful in all 
discussions of expropriation to keep separate and apart the question of com- 
pensation from the question of how to treat actions for actual restitution 
litigated between private parties. 

What I have said here constitutes no more than a first reaction to your 
thoughtful and clarifying discussion of the important topic. 

MAX RHEINSTEIN 


Letter to Professor Max Rheinstein, 31 October, 1957: 


I was particularly interested to see that property has a wide signification 
in Germany for the purpose of expropriation. But for personal injuries, I 
would not myself be in favour of including unliquidated claims for tort as 
instances which might be assigned or expropriated because I think it suf- 
ficient to claim for an injury to the person without including the concept 
of property. I have not quite made up my mind about the position of claims 
for property in international law when the /ex situs denies them, but I am 
inclined to think that a claim to an object of property which can be sanc- 
tioned by retorsion or legal forms of reprisal is all that one needs, and that 
it is not essential to go to the length of trying to draw out the notion of 
international customary law from various systems of municipal law, but I 
realise there is much in this problem. 

BEN A. WORTLEY 
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ANENT SMEND 
January 28, 1958 
Editor-in-Chief 
American Journal of Comparative Law 
Legal Research Building, University of Michigan 
Ann Arbor, Michigan 


Dear Sir: 


I happened to read the review by Reginald Parker of Smend’s Staatsrecht- 
liche Abhandlungen in the winter, 1957, issue of the American Journal of 
Comparative law (pp. 134-135). In the review, I noticed several mistakes 
of fact which indicate that apparently the reviewer neither read the book 
carefully nor is very well-versed with Smend’s teaching. 

1. We are informed by the reviewer that Wilhelm Grimm, contrary to 
his brother Jacob, was “not involved” in the protest and consequent dis- 
missal of the “Seven of Gottingen.” This is not correct. Rather, Wilhelm 
Grimm, too, was one of the Seven, signed the protest, and was dismissed 
by the king. He was not banned from the territory of the Kingdom of 
Hanover; “as a matter of fact,” only Jacob Grimm, Dahlmann, and Ger- 
vinus were. See Staatsrechtliche Abhandlungen, pp. 393-395, 402-403. 

2. The reviewer claims that the essay devoted to the “Seven of Gottingen” 
was first published in 1937. This again is not true. Actually, in 1937 Smend 
wrote “Zum Gedenktag der Gottinger Sieben,” a short contribution to the 
centennial of the Seven which, however, was not included in the reviewed 
collection. The 1950 speech on the same subject published in Staatsrechtliche 
Abhandlungen is neither identical with, nor a revised version of, the 1937 
paper but the result of a more detailed study of the events of 1837. Had the 
reviewer read the 1937 paper in the Zeitschrift der Akademie ftir Deutsches 
Recht (p. 691), he would have noticed the difference in size and contents 
between the two writings. 

3. More seriously, the reviewer states that in Verfassung und Verfassungs- 
recht Smend “mostly approves” Kelsen’s ideas. The opposite is true. Any- 
body familiar with continental European constitutional theory knows that 
Smend is one of the chief antagonists of Kelsen, whose relativism he deeply 
abhors. In Verfassung und Verfassungsrecht Smend expressly refutes Kel- 
sen’s basic thesis that the state is no “sociological reality” but merely a jurid- 
ical notion (Staatsrechtliche Abhandlungen, pp. 131-135). In his paper on 
freedom of speech and opinion (Das Recht der freien Meinungséusserung, 
1927) Smend says that even democracy cannot live on relativism, outside of 
Vienna anyway (“auch Demokratie lebt nicht vom Relativismus (jedenfalls 
ausserhalb von Wien);” Staatsrechtliche Abhandlungen, p. 93). To the 
informed reader it is clear that this ironic remark is directed against the 
Vienna school, particularly its prominent member Kelsen. 

I am amazed to learn that Verfassung und Verfassungsrecht appears a bit 
dusty to the reviewer, “even though” the author frequently discusses Kel- 
sen’s ideas. The overwhelming majority of the German teachers of constitu- 
tional law would agree that, on the contrary, Kelsen’s ideas are the ones 
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which are out of date; whereas Smend’s teaching, particularly his Integra- 
tionslehre, not only found general recognition but stimulated his students, 
who took it up, developed it further, and applied it to present-day con- 
stitutional problems (see, e.g., Horst Ehmke, Grenzen der Verfassungséin- 
derung, 1953). 1 shall not now go into the merits of the controversy. As to 
this, different opinions are feasible. However, considering the reviewer’s 
manifest mistakes of fact, one may well doubt whether he is the best judge 
of the relative values of the ideas of Smend and Kelsen. 

I am enclosing a copy of this letter and a photostat copy of Smend’s 1937 
paper on the “Seven of Gottingen” referred to above, for the benefit of 
Professor Parker. 

Very truly yours, 
HEINRICH WEYER, 
Dr. iur., M.A.P.A., 
Koln/Lindenthal, Germany 


February 12, 1958 
Editor-in-Chief 
American Journal of Comparative Law 
1010 Legal Research Building, University of Michigan 
Ann Arbor, Michigan 


Dear Sir: 


I cannot agree with Dr. Weyer’s criticism of my review of the Smend Fest- 
schrift. I have read the book as carefully as was necessary for a review of it. 
Whether or not I am otherwise well-versed with Smend’s teaching, is cer- 
tainly beside the point of my review. 

(1) Nothing in my review says that Wilhelm Grimm was not one of the 
Seven of Gottingen. In saying that he was “not involved,” I merely meant 
the expulsion from Hanover. I am sorry my review did not make this clear. 
I may add, however, that this point—just who the Seven were and who of 
them got dismissed and banished—appears to be utterly unimportant. The 
point of Smend’s fine treatise is academic freedom, and my review stresses 
this. 

(2) My review, contrary to Dr. Weyer’s observation, speaks of two Smend 
papers on the Seven of Gottingen. Page 135, first line, mentions the 1950 
speech, whereas line 15 refers to the 1937 essay. How much one differed 
from the other I had no opportunity to learn, nor did I care particularly. 
I certainly did not feel obligated, either in 1937 or now, to wade through 
the vile Nazi morass of the Zeitschrift der Akademie fiir Deutsches Recht 
to find such hidden pearls as Smend’s study. 

(3) Smend’s Verfassung und Verfassungsrecht mentions, and approves of, 
Kelsen very frequently, e.g., pp. 126, 127, 135, 196, 202, 203, to mention but 
a few. This justified my remark that the author “mostly” approves Kelsen. 
The treatise appeared in 1928, as my review notes, and this fact alone would 
make it, as I said, “a bit dusty here and there.” What legal treatise on so 
rapidly changing a subject would not? Space and the danger of boring your 
readers forbade, and forbid, to document the many, many passages for 
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which the expression “dusty” was really a euphemism, such as several un- 
tenable statements concerning the American Constitution, many references 
to bygone German constitutions, discussions of the German flag “problem,” 
the not infrequent respectful treatment of the fascist theory of state (or 
what Smend, in 1928, thought to be fascist theory), and many more. 
Parturiunt montes, nascitur ridiculus mus. 
Very truly yours, 

REGINALD PARKER, 

Willamette University, 

Salem, Oregon 
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Donatpson, A. G. Some Comparative Aspects of Irish Law. Duke University 
Commonwealth-Studies Center. Durham, N.C.: Duke University Press 
and London: Cambridge University Press, 1957, Pp. 293. 


“It is doubly a matter for regret,” says the author of this book, “that so 
little has yet been written on the history of Irish law.” In expressing this 
view, Dr. Donaldson is voicing the opinion of most lawyers and historians 
whose work takes them into the realm of the Irish legal system. In giving 
to lawyers and historians this most valuable collection of essays, he has 
done much to satisfy that long-felt need. 

Ireland has been a common law country for almost eight hundred years, 
inasmuch as the Normans settled there as early as 1170. Nevertheless, the 
reception of the English system of courts and law was a very gradual process. 
In its initial stages, the government of Ireland was assigned to a Justiciar, 
who from the beginning of the 13th century was dispensing Royal justice 
in his master’s name, through the medium of the King’s writ. The establish- 
ment of Royal Courts brought in its train the common law. Possessory assizes 
were held in Ireland; juries were introduced; and, in 1227, a copy of the 
register of writs was sent over. The appointment of Englishmen to high 
judicial office in Ireland hastened the process of introduction, though it 
should be emphasized that the application of the common law was by no 
means general and was confined to the colonists within the area of the 
“Pale” around Dublin, the capital city. As a general rule, the native Irish 
were not permitted to avail themselves of the new law. Outside the Pale, 
or colonial enclave, they retained their native Irish law, a system which was 
not finally displaced until the 17th century. Within the territory of the 
colonists, the native Irish were, under the feudal system pertaining there, 
possessed of the status of villeins or betaghs; such a system of servile tenure 
had existed long before the Normans came to Ireland, but the latter en- 
deavoured to equate the betaghs with the English villeins. The disappearance 
of this class of villeins in Ireland accompanied the decline of the manorial 
system there, as happened in England, and by 1600 they had all but vanished. 

All these matters are dealt with by the author in the course of six most 
stimulating chapters based, as he tells us, on a series of lectures delivered by 
him at Duke University in 1955. Legal history, administrative law and the 
land law, all receive treatment from his facile pen, but one feels that Dr. 
Donaldson is on most familiar ground when he comes to deal with the 
constitutional history of Ireland and with the relations between that country 
and the British Commonwealth. Starting with an essay which traces the 
growth of Irish constitutional arrangements from the time of the medieval 
parliament, he follows with a lucid and concise description of the various 
attempts that were made in the nineteenth and early twentieth centuries to 
translate the Irish aspirations to self-determination into legal form. This in- 
volves a treatment of the various Home Rule bills which came before the 
British Parliament, culminating with the settlement of 1920-1922. As a re- 
sult of this settlement, the territory of the island was divided into two 
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political units. One, the Irish Free State (then a Dominion within the 
Commonwealth), has since become the Republic of Ireland, separate from 
the United Kingdom and the Commonwealth. The other, Northern Ire- 
land, continues to form, with England and Scotland, one political unit, “The 
United Kingdom of Great Britain and Northern Ireland.” Each of these 
units preserves its own law and judicial system, based on the common law 
of England. Each has its own Parliament, that of the Republic being a 
sovereign legislature, while that of Northern Ireland is subject, in respect 
of certain matters, to the overriding jurisdiction of the Imperial Parliament 
at Westminster. 

Perhaps the most interesting feature of Irish public law since 1920 is to 
be found in the fact that both political units are governed under written 
constitutions and that in the Irish Republic, at least, a considerable amount 
of time has been spent by the courts in interpreting the relevant constitu- 
tional provisions. Here, Dr. Donaldson is enabled to employ the compara- 
tive method to the full, and with copious references to the United States 
Constitution, the British North America Act, 1867, and the Australian Con- 
stitution, he demonstrates that the answers to many of the problems that 
beset Irish lawyers are to be found in the field of public law in other 
countries. In so far as he treats of the doctrine of judicial review, these 
chapters alone are indispensable to the comparative lawyer, and it is to be 
hoped that the author will follow them up with an even more detailed dis- 
cussion at a later date. In addition, their value is enhanced by frequent 
references to the problems of public international law and the conflict of 
laws which necessarily emerge. 

Not the least valuable section of the work under review is the compre- 
hensive Bibliography of books about Irish law. Although the author modestly 
alleges that it “lays no claim to being exhaustive,” nevertheless, in the opinion 
of the present writer, it forms a most useful starting point for any inquiry 
in the field. 

At a time when the study of comparative law has stimulated interest in 
the existence of “new” common law systems, Dr. Donaldson’s book on the 
Irish legal system should be highly recommended. It cannot fail to have an 
extended circulation in academic quarters at home and abroad, and the pres- 
ent reviewer feels greatly privileged in being enabled to bring it to the 
attention of legal scholars everywhere. 

Vv. T. H. DELANY* 


* Lecturer in Law, The Queen’s University of Belfast, Northern Ireland. 


Vanover Exst, R. Les Lois de Police et de Siireté en Droit International 
Privé Francais et Belge. Preface by M. Philonenko. Vol. I: Caractéres 
Généraux. Paris: Recueil Sirey; Brussels: Edition du Parthenon, 1956. 
Pp. xv, 202. 

This is the first of two volumes dealing with various aspects of public 
policy in Belgian and French private international law. In this first volume, 
the author explains the origin and the original meaning of Article 3 Para- 
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graph 1 of the Code Civil (common to France and Belgium) “Les lois de 
police et de streté obligent tous ceux qui habitent le territoire.” While this 
rule did refer originally mainly to public and penal law which obviously 
shall apply to foreigners and citizens alike, subsequent interpretation read 
into this passage a reference to private international law. Some rules of 
domestic private law were considered to fall into this category. They were 
held to be so essential for the public order and safety of the state that they 
became “d’ordre public interne,” i.., they could not be set aside by stipula- 
tions to the contrary. These rules “d’ordre public interne” are not identical 
with the rules concerning the protection of the “ordre: public international,” 
i.e., with the rules in virtue whereof a foreign law applicable under the 
normal conflict of law rules shall not apply because the result would be too 
objectionable to domestic public policy. According to the author, the “Jots 
de police et de séreté” constitute still another category independent of the 
above-mentioned ones, although at least some of these rules will figure also 
under the heading “d’ordre public interne.” According to the author, there 
exist special rules concerning the conflict of laws in respect to “lois de police 
et de stireté.” The views of the author are very valuable to the doctrine of 
French and Belgian private international law. The second volume will 
illustrate the author’s theories by showing their practical implications. 
I. SEIDL-HOHENVELDERN 


Carver's Carriage of Goods by Sea. 10th ed. (2nd ed. by Raoul P. Colinvaux.) 

London: Stevens & Sons Ltd., 1957. Pp. cxv, 1151. 

Roptkre, R. Droit des Transports, II. Transports ferroviaires, routiers, aériens 

et par batellerie. Paris: Recueil Sirey, 1955. 2 vols. Pp. 415, 728. 

Duranp, P. M.-F. Les transports internationaux (ferroviaires et mixtes). 

Paris: Recueil Sirey, 1956. Pp. 518. 

Heni, A. Das Durchkonnossement (Through Bill of Lading). Freiburg/ 

Schweiz: Universitatsverlag, 1957. Pp. 177. 

It has long been a curiosity that no Englishman has written a book about 
the Law of Transport on the Continent of Europe, and no European has 
written on the English Law of Transport. One might suppose that there was 
little or no traffic passing across La Manche or the English Channel (de- 
pending on which shore one contemplates that stretch of water). Three of 
the four books presently under review preserve these traditional attitudes. 
The Swiss volume takes broader views. 

Thomas G. Carver (who died fifty years ago in 1907) produced his first 
edition in 1885 and personally edited three more in 1891, 1900, and 1905. He 
was a London lawyer, busy with clients. The outline of his book was simple: 
The Loading, the Voyage, the Delivery of Cargo. It quickly produced a 
riposte from Thomas E. Scrutton who, up to that time, had not been so 
active in shipping; thereafter Scrutton’s book paced Carver’s with editions 
in 1890, 1893, 1899, 1904. In 1910 Scrutton ascended to King’s Bench and 
in 1916 to the Court of Appeal, and the many later editions of both works 
have been by other hands. It is unusual that two works so closely parallel 
should run such a lively race for over 70 years. Their vitality is attested by 
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their separate continuance since their rival publishers Sweet & Maxwell and 
Stevens & Sons merged their businesses in 1955. Both works have long 
since burst their original shells and now reflect their modern and living 
reauthors, if one may coin a term. 

The Carver 1938 edition stood for 14 years, and in 1952 was then 
thoroughly redone by the new hand of Raoul P. Colinvaux of Gray’s Inn. 
His success is amply evidenced by the call for this newer edition within five 
years. He has plainly produced a modern text which has met wide approval 
in the shipping communities, not merely in London and the Commonwealth 
centers, but also in the United States ports, and indeed wherever ships and 
shipping people congregate. Carver under Colinvaux’s hand is a powerful 
comprehensive statement of law and custom for sea carriage, as it was when 
Mr. Carver himself was at the helm. 

The reader will first look to see wherein Mr. Colinvaux may have modified 
some of his previous views, and he assists us by pointing some of these out 
in the preface. Perhaps the most interesting is his change of view as to the 
burden of proof of negligence under The Hague Rules. He now takes the 
stand that when the carrier brings the cause of damage specifically within 
Article IV, rule 2—negligent navigation, fire, Act of God, and all that famous 
list from (a) to (p)—the goods owner who wishes to defeat that plea has 
the onus of proving negligence, pp. 185-186. He bases that change of view 
on the opening phrase of Article III, rule 2: 


“Subject to the provisions of Article IV, the carrier shall properly and 
carefully load, handle, stow, carry, keep, care for and discharge the goods 
carried.” 


Americans remember that Mr. Roger Englar expressed doubts about that 
seven-word cross reference, and at his insistence those words were deleted 
from the U.S.A. Cogsa in 1936. Mr. Colinvaux does not discuss that U.S.A.- 
U.K. difference, although it occurs in every bill of lading moving from any 
U.S.A. port to any British port. The footnote on page 1062 leaves one won- 
dering how he considers that a British Court should rule when it has a 
USS.A. bill of lading before it. But at page 412 this is clarified: the court 
disregards the statute of the port of origin gua statute and gives it effect as 
a clause of an ordinary contract: “But it does not follow, in such circum- 
stances, that an English court is bound to apply the law of that other State,” 
and he cites Re Missouri S.S. Co. (1888), Jones v. Oceanic (1924) and Vita 
Food Products—The Hurry On (1939). Thus England appears to adhere 
to her ancient non-Cogsa doctrines, despite her own legislative Cogsa of 
1924. In effect, there are two bill of lading systems of law in England: for 
exports, England’s own Cogsa 1924; for imports, the anti-Cogsa views of 
Re Missouri, 

In other respects also, the treatment of the international aspects of The 
Hague Rules (pp. 211-213) is somewhat disappointing. The statement that 
“some foreign countries” have merely ratified the Brussels Convention while 
“some have passed legislation based on them” scarcely prepares the student 
for the impressive list of ratifications and enactments summarized on pages 
1072-1077. The new Japanese ratification greatly increases the importance of 
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the Ocean Bill of Lading Convention and Carriage of Goods by Sea Acts, 
especially as Japan, like Belgium, and the United States will now apply the 
domestic law to inward as well as outward movements of cargo. 

While the Colinvaux Carver is essentially a British and Commonwealth 
book, of primary importance in the two-way movement of goods between 
the Commonwealth countries whose statutes and case law and customs are 
in the main so similar, the discussions and views expressed are of con- 
siderable value in considering similar legal problems of carriage by sea in 
other countries. London is a powerful shipping center. A modern restatement 
of the best London thought in these matters is of general interest. 

M. Rodiére’s extensive work appears in two volumes, both subsequent to 
the 1952 meetings which revised the CIM and the CIV. It is an ambitious 
work, of 1139 articles. The first volume, or Part I, is entitled Les Services de 
Transport and describes the French administrative and regulatory system 
for railways, highways, waterways and air. There would seem to be little 
competition between these rival means of transport, and a good deal of pro- 
tection for the SNCF—Société Nationale des Chemins de Fer—which has 
nationalized the standard-gauge lines. France does not propose to destroy 
its railway net by highway and air parallels. 

A further chapter deals with the obligation of public service, which is 
much like our own; the conditions of service offered to the customers, by 
means of tariff rates and regulations, much like the system familiar to us. 
Egalité, or equal service, is a watchword, as is continuity of service. There 
is, as with us, a difference of opinion whether the customer must deal 
through the administrative officials, or whether the customer’s relations with 
the carrier are of a legal-contractual kind with resort to the courts. The situa- 
tion is described as a hybrid; the courts have not yet been ousted. In ad- 
ministration, the railway is still supreme, and long-distance trucking over 
the highways is apparently discouraged. The railways have extended their 
private-rolling stock services and built many spurs to local industry sites to 
reduce the burden of double handling and improve the door-to-door facility. 

The second volume is entitled Les Opérations de Transport, and bulks 
much larger than the first. Its Jivre premier describes the contract of carriage 
of goods—marchandises—by rail, by highway, by water, and by air; in each 
case the French law and the international convention law of the CIM and 
CIV of 1952 are carefully distinguished and the exceptional conditions of 
the Warsaw Air Transport Convention are noticed. The livre deuxiéme 
will apparently be a third volume, yet to come: it will deal with les autres 
opérations relatives aux transports. Whether this will include the rights of 
passengers is not clear, but apparently it will include some of the law of 
railway stations and airports. 

It would be interesting to learn more about the economics of the French 
transportation system, and how new enterprises are started and existing ones 
merged or demerged, in the Washington phrase. These political-administra- 
tive aspects are not part of the law here described. 

The lettre de voiture, both railway and highway, is governed by the Com- 
merce Code article 102, which provides only for “straight” letters to a named 
consignee. The author discusses the letter or recepissé made to “order” or to 
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“bearer,” but states (s. 514) that railway and highway lettres de voiture are 
always established to a named consignee. The great business convenience of 
a bankable “order” bill of lading is thus lacking, except in overseas trade 
by sea, which aspect of transport the author does not touch. Consequently 
this book does not shed light on the bill of lading as a negotiable instrument; 
perhaps that will come in the third volume. Several essays in the current 
Droit Maritime Francais and in Maitre Dor’s Revue de Droit Maritime 
Comparé have already covered that ground in much detail. 

Doyen Rodiére’s descriptions of many of the historic developments of 
French transport law are clear and valuable; the paragraphs concerning the 
reform of 1900 and the Loi Radier of 1905 and the devices for getting around 
that law are very satisfactory. This work should become a standard, along- 
side of Ripert’s Droit Maritime, Lemoine’s Traité de Droit Aérien, and Lyon- 
Caen et Renault’s Droit Commercial, in any library collection of modern 
French business textbooks. 

Durand’s volume, dated in 1956, takes full account of the 1952 version of 
the Berne Convention for the International Movement of Merchandise—the 
CIM—which in successive versions since 1890 has regulated the freight and 
express business of the European railways. Tracing its origin in Swiss pro- 
posals in 1874 (unluckily misdated 1894 on page 11), he records its increas- 
ing success; the British participated in the 1952 convention, and through the 
Turkish participation the interest in unified conditions is spreading into 
the Near and Middle East and India. 

The CIM now has a number of annexes, dealing with dangerous com- 
modities; the new standard “lettre de voiture,” for grande and petite vitesse 
or fast and slow freight; the standard form of exception for merchandise 
not enclosed in packing; the right of shipper or consignee to divert the 
goods; the current regulatory power of the secretariat in Berne, known as 
the OCTI or Office Centrale des Transports Internationaux; the committee 
of experts with power to propose revisions; the hauling of rolling stock 
which is privately owned; the moving of merchandise in containers; ex- 
press package service; and a system of arbitration of disputes. 

When the Berne Convention was first proposed, many of the European 
railways were already government enterprises; today all are operated by 
governments. And when the system was set up, there was no effective com- 
petition, save from the horse-drawn diligence and the postillion. The thought 
has therefore always been procarrier; and this seems chiefly reflected in the 
bill of lading or lettre de voiture, which is offered in only a single form, 
namely from a single named shipper to a single named consignee. There 
is no such thing as an “order” bill of lading; all the bills of lading are 
“straight.” Despite this simplification, analysis of the CIM 1952 with its gloss 
of nearly seventy years requires some 350 numbered sections and 416 pages. 

The European system of refunds of portions of the carriage charges in 
the event of delay were designed for the days when there were many trains 
and no competition; today when motor highway services have suppressed 
many train services, one wonders at their detail. 

The American transportation man naturally looks to see what is provided 
for passengers. This is the Convention Internationale concernant le Trans- 
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port des Voyageurs et des Bagages—the CIV. As to the passenger who 
has a bodily injury claim, the CIV is simple: it merely refers to the law of 
the state in which the injury is suffered. An accident in France is governed 
by the law of France; there is no effort at standardization. And so it is in 
the United States: an accident in Kansas is governed by the law of Kansas. 
But as to baggage, the CIV lays down a standard formula for all railways 
everywhere. 

Chapter VII describes the “iron curtain” variation of the CIM in Eastern 
Europe, which has existed since the wars ended in 1945. This is known as the 
Soviet MGS, signed at Belgrade in 1947. It is still more strongly “administra- 
tive” than the Western CIM. There is no CIV whatever for passengers, 
which is attributed to the absence of tourisme, at any rate tourists by rail. 

Chapter VIII deals with air travel. Every State in Europe except Austria 
and Turkey has accepted the Warsaw Convention (CV), 1929, which was 
largely constructed by the railwaymen who were the Berne Conferees in 
1923. It is interesting that the Warsaw 1929 text and the Berne-Rome text 
1952 do not provide for any rail-air combined services; to the contrary, each 
service is in a separate compartment from the other. (And it is curious that 
this author does not list aviation nor the Warsaw Convention in his index.) 
Examining the two conventions comparatively, it is evident that they run 
largely along the same lines, as far as baggage and merchandise are con- 
cerned. But the CV is astonishingly inadequate as to delay, whereas the 
CIM is quite explicit; one wonders why. 

For passenger bodily injury liabilities, the CV broke out boldly on an 
entirely new path; there is no parallel between the treatment of the railway 
passenger and the traveller by air. 

Highway transport is dealt with in Chapter IX; it seems that the author 
considers that it is a poor stepchild of the powerful railways—an old- 
fashioned conception rapidly passing into limbo in the United States. A 
European Highway Convention was signed at Geneva in 1954 by eleven 
countries—Belgium, Denmark, France, Greece, Italy, Luxembourg, Nether- 
lands, Sweden, Switzerland, Yugoslavia, and the United Kingdom. These 
states will undertake to restrict highway carriers according to certain 
standards. Five ratifications are needed to bring it into effect. In the mean- 
time, each state regulates highway carriers to protect its railway network. 

American railwaymen may admire the methods by which the government- 
operated railways of Europe can control competing highway traffic, and 
force truck-trailers to use railway flat-cars or piggy-backs. 

The CIM is reproduced in full at the end of the volume; the CIV is 
reproduced in part, insofar as it relates to tickets (arts. 4, 5), excluded articles 
(art. 13), hand baggage and animal pets (art. 14), missed connections and 
cancelled services (art. 16), and baggage generally (arts. 17-36), with some 
unexplained omissions (arts. 24, 27). The bibliography does not list a num- 
ber of the names mentioned in footnotes; there is no table of cases; the 
searcher cannot find, in a table, the point at which the author deals with a 
reported instance. 

M. Durand has given us a useful and very up-to-date account of the 
European Railway CIM, and a view of some of its interrelations with other 
forms of carriage by land and air. 
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The Swiss interest stems in part from the new interest of that country in 
ocean shipping. During World War II, that nation lost the services of 
almost all the neutral flags on which it had relied to supply its economy. It 
became necessary to acquire ships and place them under the flag of Switzer- 
land, and this course has been followed since the end of the fighting wars. 
According to the 1921 Declaration for the Recognition of Flags of Non- 
littoral States, the “home port” has been declared to be Basle, which is a river 
port on the Rhine, but not accessible to ocean vessels. Most of the maritime 
conventions sponsored by the Comité Maritime International and the Brus- 
sels Diplomatic Conferences on Private Maritime Law have been ratified, 
and a set of shipping statutes enacted. Hence there is renewed interest in 
the ocean bill of lading and in the ocean-and-land bill of lading, which covers 
goods in transit to and from Switzerland and overseas. Dr. Heini’s study 
probes into Netherlands, English, Spanish, French, Italian, and American 
sources. His bibliography comprises 93 books; from these he draws chiefly 
on the French master, Ripert, the German Wiistendoerfer who has recently 
died, and the Swiss Jaeggi. Judge Algot Bagge of Sweden has urged the 
advantages of the through bill of lading for some thirty years; Dr. Heini 
strongly supports Judge Bagge with a most meticulous and valuable analysis 
and argument. 

The main barrier to the through bill of lading has been the stiff attitude 
of the European railways towards the shippers of goods. These railways 
have long refused to issue “order” bills of lading. They adhere to the /ettre 
de voiture which names a single shipper and a single consignee. They refuse 
to be bothered by the wishes of the shippers, their customers, for a more 
flexible system. The recent Rome 1952 Railway Convention adheres to the 
“straight” bill of lading rules. But there is an escape, through the highway 
motor carriers, to whom the CIM—Convention International pour Marchan- 
dises—(by rail) does not apply, and these can and do issue “order” bills of 
lading. A through bill of lading which is an “order” bill while sea-borne, 
and a “straight” bill while land-borne, is of course unattractive and results in 
the present-day system whereby all traffic is interrupted at the seaboard and 
switched from land to the sea system, and vice versa. This gives employ- 
ment to the great freight-forwarder business which would be much reduced 
in activity if an “order” bill of lading could run between European cities 
and the seaboard. Dr. Heini’s example illustrates the possible aspects: a ship- 
ment from Pittsburgh by rail to New York, by ship to Antwerp, by Rhine- 
barge to Basle, by rail to Zurich. This is the ideal, from the point of view 
of the private dealer in merchandise. It is approximated, in the present-day 
world, only by the Canadian Pacific Railway, which combines Atlantic and 
Pacific ocean steamer services with local Canadian water services and a wide- 
flung airline to Central and South America, the Orient and Europe. Such 
a service runs against another trade barrier: the border embargoes erected 
by wars hot and cold. Such embargoes are most easily enforced by stopping 
the movement of goods at a frontier. They are difficult to enforce at all the 
possible interior shipping points. The embargo officials therefore desire to 
have trade stopped at convenient points and put through the sieve of the 
“forwarding agent” system, which makes it easy to punish someone who 


disobeys the blockade. 
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In a concluding chapter, Dr. Heini discusses the future form which the 
through bill of lading might best take in order to serve better the needs of 
international commerce. He proposes a “forwarding agent through bill of 
lading” or Spediteur-Durchkonnossement, which seems a wise objective. 
The organizations which may have this matter in hand seem to be the Inter- 
national Chamber of Commerce (CIC) working from Paris, the Comité 
International Maritime (CIM) working from Antwerp, Paris, and London; 
the Fédération Internationale des Associations de Transporteurs et Assimilés 
(FIATA) working from Geneva and Paris. The bankers must be con- 
sulted, for the resulting document must be one on which they will lend 
money or make a payment on a commercial credit. The International Union 
of Marine Underwriters should be consulted, for their insurance must run 
with the Bill of Lading and the Invoice to make up the essential group of 
CIF documents. Dr. Heini’s study should be of great value to all these 
interested groups. 

ARNOLD W. KNAUTH* 


* Member of the New York Bar. 


Gronrors, K. Air Charter and the Warsaw Convention. A Study in Inter- 
national Air Law. Stockholm/The Hague: Almqvist & Wiksell/Martinus 
Nijhoff, 1956. Pp. 143. 

Charter contracts—under which an equipped ship (with crew) may be 
chartered for specified voyages (voyage charter) or for specified periods of 
time (time charter), are a well-known contract type of merchant shipping 
and maritime law. Similar basic requirements have developed in air trans- 
portation during the past years, and simultaneously the problem of trans- 
ferring the corresponding maritime rules into air law has become practical 
(notwithstanding some substantial differences in technical and economic 
facts in sea and air transport respectively). 

In particular, the applicability of the Warsaw Convention to air charter 
contracts—intentionally left open in 1929—has now become a problem of 
very practical consequences, with some rather uncomfortable facets. This 
problem is the subject matter of the present analysis, presented by Kurt 
Gronfors, Assistant Professor at the University of Stockholm, one of the 
leading Scandinavian authorities in air law. 

The conclusions of the study may be summarized as follows: 


The Warsaw Rules apply in only a few cases to the contract between 
the airplane owner and the charterer (above all if the time or voyage 
charterer uses the plane for transportation of himself, his people, or his 
own merchandise). 

In relation to the passengers and consignors, either the owner or the 
charterer must be deemed responsible as a carrier within the meaning 
of the Warsaw Convention, which is thus applicable. 


The study was achieved shortly after The Hague Conference of September 
1955, at which a Protocol to amend the Warsaw Convention was signed 
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and by which the problems relating to charter, hire, and interchange of 
aircraft were referred to ICAO for further study. In the meantime, a new 
draft for another Convention has been elaborated (11th Session, ICAO Legal 
Committee, Tokyo, September 1957), to specify the rules which should gov- 
ern the liability of the person who actually performs the carriage in those 
cases where he is not “the contracting carrier” in respect of passengers or 
cargo. The draft provides that if carriage governed by the Warsaw Con- 
vention is performed, not by the contracting carrier but by someone else, 
then, with certain exceptions, the rights and obligations of “the performing 
carrier” shall be those of a carrier under the Warsaw Convention, and that 
the acts and omissions of the contracting carrier in relation to the carriage 
performed by the performing carrier shall be deemed to be also those of 
the performing carrier and vice versa. This, in its essence, is but a further 
amendment to the original Convention of 1929. Why then not honestly 
another Protocol to Amend, and why a brand new Convention (of less than 
twenty Articles) which for all practical purposes will but refer to the Warsaw 
Convention? Above all: because one is afraid that in some countries the 
ratification of The Hague Protocol of 1955 might be jeopardized and delayed 
by the news of another protocol! What a poor opinion of individual and 
aggregate intelligence represented in and by ratifying bodies, what a disre- 
gard of proper techniques and terminologies, of the very art of legislation 
applied to international unification of private law! 

But let us return to Professor Grénfors’ book. As is pointed out in the 
preface, the subject matter of the study in itself may seem to be highly spe- 
cialized, but it may also be looked upon as one particular aspect of an ever- 
fascinating general problem in legal theory: that of the effect of mandatory 
rules. 

Another general problem to which the study forms a remarkable (if some- 
what indirect) contribution and which has become most distinct is the 
growing body of case law around the Warsaw Convention: the interpretation 
and construction of instruments of internationally unified private law by 
national courts of law. As the author mentions in the introduction to the 
present study, a common law judge and a civil law judge might come re- 
spectively to rather different conclusions with regard to the same facts merely 
because of their different way of approaching legal problems; obiter, he states 
that every judge must regard the problem with the law of his own country 
as a background, and that because of this the results obtained may differ 
considerably. In the opinion of the present reviewer, however, a more ap- 
propriate approach to the core of the problem might become possible if this 
statement be turned into a question. In general, instruments like the War- 
saw Convention refer, on the one hand, some points expressly to some na- 
tional law (cf. Art. 21/24.2/25.1 WC), and resolve, on the other hand, other 
questions of interpretation expressly themselves (cf. Art. 1.2/18.2/35.2 WC), 
leaving some considerable no-man’s land in between. Now, to say the least, 
it is not at all a matter of course to subject this domain to national law, be it 
by the application of rules of interpretation in a strict sense—such as to the 
use of the parliamentary history of a statute—or by simply casking national 
wine into an international bottle word! 
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Thus, besides of its practical value in preparing the amendment to the 
Warsaw Convention as well as in interpreting it, Professor Grénfors’ study 
brings up many questions of interest to the general reader. 

WERNER GULDIMANN* 





* Member of the Zurich Bar; Lecturer on Air Law at Zurich University. 


Francon, A. La propriété littéraire et artistique en Grande-Bretagne et aux 
Etats-Unis. Etude critique. Paris: Librairie A. Rousseau, 1955, Pp xi, 274. 
Although designated as a comparative study of the protection of literary 

and artistic property in Great Britain and in the United States, this volume 
actually covers also the French system as the third component of the com- 
parative analysis. To be sure, the French system is not analyzed with the 
same technique and critique as the Anglo-American systems, but is referred 
to mainly in demonstrating that, as far as basic principles are concerned, the 
French system is at one end (the preferred one) of the extremes while 
the United States system is at the other end. This juxtaposition is based on the 
observation that the French system deals with a proprietary right, acquired 
by the author or creator at the instant of creation of the protected work, and 
protected for the primary benefit of the author; the United States system, 
on the other hand, deals with a privilege, related to publication, primarily 
for the benefit of the public interest. This distinction finds a somewhat sym- 
bolic expression in the terminology of the French and English languages, 
which refer to the rights involved as “droit d'auteur” and “copyright” re- 
spectively. The British system is closer to the United States system, but is 
believed to be approaching the French system in the course of the evolu- 
tionary process. 

The preface by Professor Jean Escarra, introductory and historical material, 
and definitions of terms lead to the first chapter dealing with the classifica- 
tion and identification of the artistic creations covered by protection. Mr. 
Frangon reaches the conclusion that in the Anglo-American systems, unlike 
in the French system, the types of creative productions entitled to protection 
are not absolutely defined; no logical criteria exist for the interpretation of 
the requirements for protection, and primary consideration is given to the 
needs of the public interest, rather than to the theoretically inherent pro- 
prietary rights of the author. The second chapter deals with the parties 
entitled to protection, and here too Mr. Frangon sees a lack of criteria in the 
Anglo-American systems, and too many exceptions from existing rules. Thus, 
too frequently not the author is the protected party. Consequently, the French 
system is again labelled as superior, and the inconsistency of the Anglo- 
American systems in recognizing the author as the party in interest is given 
as the cause of an atmosphere where the protection of the author through 
the concept of “moral right” could not have developed. 

The third chapter discusses the concept of publication and the require- 
ments of formalities. In analyzing the requirements for establishing the fact 
of publication, careful attention is given to the criteria which determine the 
borderline where common law protection ends and statutory protection be- 
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gins. Since copyright, as the name implies, is historically associated with the 
printing press and, consequently, protection historically relates to printed 
copies of literary creations, difficulties arose when in the course of evolution 
the principles involved had to be applied to other means of publication. In 
this connection, an interesting analysis is devoted to the application of the 
historical criteria of publication, as based on printing, to other types of 
works where the corresponding criteria are not so obvious, such as, e.g., in 
the case of musical creations, which obtain mass distribution not necessarily 
in the form of a printed score, the obvious equivalent of printed copy, but 
in the form of disks or other sound-reproducing media which do not fit 
easily into the visual “copy” concept. In discussing the requirements of 
formalities, Mr. Francgon devotes considerable attention—if not criticism—to 
the manufacturing clause and other “non-functional” requirements of the 
United States law. The chapter ends with an evaluation of the various re- 
quirements of formalities in the light of the corresponding provisions estab- 
lished in international conventions. 

The fourth chapter deals with the essence and duration of pecuniary 
rights; the fifth chapter with restrictions applicable to the author’s basic right 
(e.g., compulsory licensing), and with restrictions applicable to the separate 
exploitation of pecuniary rights attached to copyright (e.g., assignments). 

The sixth chapter deals with the protection granted in Anglo-American 
systems to the author’s “moral right.” Mr. Francgon deplores the unsatis- 
factory protection available in these systems and observes that in France 
“moral right” received more attention and was established on a solid founda- 
tion because in the French system protection is associated with and becomes 
effective at the creation of literary or art works. 

Chapter Seven covers the international law angles of copyright protection 
in Great Britain and the United States. Emphasis is again placed on the fact 
that since in these countries this protection is a privilege—rather than a 
"drott d'auteur” resulting from the act of creation as in France—protection is 
for the benefit of national rather than international interests, thus frequently 
restricting beneficiaries of rights to domestic publications or authors. Ad- 
herence in principle to international conventions is not enough as long as 
not supplemented by conforming statutory law, and thus in Anglo-American 
systems, and specially in the United States, protection of foreign works or 
authors can be secured satisfactorily at this time only by international re- 
ciprocity arrangements. 

A concluding chapter summarizes the results of the study to the effect 
that protection granted in Great Britain and specially in the United States 
is inferior to that granted in France, for the following three basic reasons. 
First, the Anglo-American systems attribute excessive importance to the 
public interest as distinguished from the author’s interest. Second, Anglo- 
American legislations encourage publication rather than creation. Third, in 
the Anglo-American systems, the author’s right suffers from the failure to 
recognize the close contact between the author and his creation: while pe- 
cuniary rights (i.e., the copyright) are protected, the author’s moral right is 
not protected. An outlook for the future in the light of international con- 
ventions concludes the study, with a hopeful remark to the effect that 
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ratification of the Geneva Convention of 1952 by the United States—the first 
international commitment of the United States in this field—may yet produce 
a desirable evolutionary trend in the United States. The volume closes with 
a bibliography and case and subject index. 

While the emphasis on the superiority of the French system, as distin- 
guished from the United States system, continuously threading through the 
book appears to be excessive, on the whole Mr. Frangon has presented a 
challenging and valuable comparative study which should be of special inter- 
est to American jurists involved in the critical analysis of our copyright law. 

NICHOLAS A. VONNEUMAN* 


* Member of the Bar of the District of Columbia. 


Carponnigr, J. Droit Civil. Vol. 1. Institutions judiciaires et droit civil. 
Vol. II. Les Biens et les Obligations. Part I. Les Biens. Manuels Juridiques, 
Economiques et Politiques “Thémis.” Paris: Presses Universitaires de 
France, 1955-1957. Pp. vii, 775; 284. 

Long familiarity with certain textbooks can, sometimes, play the same trick 
as one’s habit of reading a single favorite newspaper. Accustomed to reach 
always for the same textbook, one opens another with a disbelief similar to 
that caused by the different format, print or layout of a newspaper other 
than his. Many a Planiol (or Colin-Capitant) reader would probably 
have experienced such a reaction when first glancing at the two small vol- 
umes under review. For more than forty years, in France as well as in those 
countries where French law was closely followed, Planiol-Ripert and Colin- 
Capitant (their respective three volumes getting thicker with every new 
edition) have attained such prestige that the phrase: “Let’s see what Planiol 
(or Capitant) says” is often synonymous with: “Let’s look at the Code.” 
As the examination of Professor Carbonnier’s work progresses, however, the 
reader begins to enjoy the “new-look” of the Tuémis textbooks and, vi- 
cariously, participates in the spirit presiding today, after the reform of 1954, 
in the French law schools. 

Carbonnier’s Droit Civil is published in two volumes. Volume I is divided 
into four parts: 1. Introduction (Titre 1: Law; Droit Civil; French Judicial 
Institutions. Titre II: Droit Objectif; Droits Subjectifs), 2. Persons, 3. Family, 
4. Incapacities; representing the topics taught during the first year. Vol- 
ume II (Les Biens et les Obligations) corresponds to the curriculum of the 
second year. The change in the curriculum is reflected, principally, by the 
inclusion of a summary presentation of donations, successions and régimes 
matrimoniaux (pecuniary matrimonial contracts) among the chapters of 
Family law. Previously, these topics were taught in the third (and formerly 
last) year of licence, and, consequently, were contained in the third volume 
of texts such as those of Planiol or Capitant. Now they are taught in the first 
year in order to give a general view of the whole field of droit civil to those 


1 While these two classics are the most popular, other cours—Josserand, 2 volumes 
1938, Savatier, 3 volumes 1950—as well as the “little” précis Dalloz or the “great” 
treatises: Planiol-Ripert, Beudant, Lacantinerie, etc., have, of course, their own following. 
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students who in their third or fourth year seek specialization in public law 
or economics and have no other droit civil courses after their second year.” 

Besides increasing from three to four years of study the program of the 
licence, the arrété of December 29, 1954, has also introduced a different ap- 
proach to the problem of legal education, by supplementing the teaching 
of law with quite substantial discussions from related fields: history, soci- 
ology, legislative policy. This is at least the impression one gets from certain 
developments contained in Professor Carbonnier’s book. 

Like all manuals of the Tuémis collection, Mr. Carbonnier’s Droit Civil 
is composed of two kinds of materials, printed in different type. In normal 
type, every chapter offers a general presentation of the subject, representing, 
one could say, the minimum amount of knowledge the student should have 
in order to pass his examinations. In small type, every chapter contains in- 
formation designed to help the student in writing his “seminar-paper”: 
abundant bibliographical references to French law, and some to foreign 
law, and, under the heading Etat des Questions, an analysis of the principal 
controversial problems which are discussed from a historical or sociological 
point of view, with comments relating to judicial practice or legislative policy. 

Modestly, Professor Carbonnier writes that “his book is nothing without 
the others” and, in a sense, he is right because his is, of course, just a manual, 
intended to offer beginners a first outline of the vast field of droit civil. There 
is no doubt, however, that his books bring something really new to the 
field of French legal literature, already so rich in authoritative Précis, Cours, 
and Treatises on droit civil. It may be that the expression “according to 
* Carbonnier,” will not enter into circulation since the author tries to be as 
“objective” as possible in his concise and clear exposés, withholding any 
personal opinion or interpretation.* But the honorary dean of the Poitiers 
law school (now teaching in Paris) succeeds in doing what few authors 
of textbooks ever do: his vivid and informative discussions stimulate the 
curiosity of the student and invite him—as Mr. Carbonnier himself wishes 
in the preface—to abandon his manual for other, and more complete, sources 
of research. Can an elementary textbook do more? 

While the new and broader approach toward the study of law, as reflected 
in textbooks like Mr. Carbonnier’s, must have been welcome in France 
where so many law students embrace other careers than the practice of law 
(on fait son droit comme on fait ses dents de sagesse, says Mr. Carbonnier), 
the effort made by the French to equip the law-student with more appropriate 
tools of learning for our rapidly changing times should stand as an incen- 
tive to law professors and authors everywhere. 

G. M. RAZI* 


2 See 4 Am. J. Comp. Law (1955) 421. 

® Perfect “neutrality” is, however, practically impossible in highly controversial prob- 
lems. See, for instance, the position taken by Mr. Carbonnier on the distinction between 
sources of law and “authorities” (vol. I p. 105 ff.) and cf. 5 Am. J. Comp. Law (1956) 
681. 

* Member of the D. C. Bar. 
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Bernuarpt, R. Der Abschluss vélkerrechtlicher Vertrige im Bundesstaat. 
Eine Untersuchung zum deutschen und auslandischen Bundesstaatsrecht. 
Beitrége zum auslandischen 6ffentlichen Recht und Volkerrecht, Vol. 32. 
Max-Planck-Institut fiir auslandisches 6ffentliches Recht und Voélkerrecht. 
Koln/Berlin: Carl Heymanns Verlag KG., 1957. Pp. 208. 

The present volume is a valuable commentary on the distribution of the 
treaty-making power in the Federal Republic of Germany. Unlike the course 
adopted by other constitutions of Federal States, e.g. in the United States or 
Austria, the German Basic Law has left part of the treaty-making power in 
the hands of the Lander. In this respect it follows the example of the German 
constitution of 1871 and 1919. The outcome of the author’s investigation 
should be a healthy warning to those who, in the fight around the Bricker 
Amendment, came out in favor of restricting the treaty-making power of the 
Federation to those matters which are governed by federal laws. This is 
roughly the rule followed in Germany, and in spite of the fact that federal 
rights are much wider in Germany than in the United States, the results 
are far from encouraging. For all practical purposes, the rule followed by 
the United States constitution seems to be the wiser. It appears from the 
author’s rather summary analysis of other federal constitutions (the literature, 
e.g., on the Bricker Amendment is far from being representative) that these 
favor in their vast majority the concentration of the entire treaty-making 
power in the hands of the Federation. 

As a sort of introduction the author tries to draw a theoretical picture of 
the distribution of the treaty-making power in an ideal federal state. Per- 
haps inevitably, this analysis tends to be rather abstract and dry. On the 
other hand, it brings up quite a number of problems which are not really 
being dealt with. On the whole, the author would have done better to 
comment only on the relevant provisions of the German Basic Law, a task 
which he has successfully fulfilled in the largest, the third part, of his book. 

I, SEIDL-HOHENVELDERN 


Vertrige der Bundesrepublik Deutschland. Serie A: Multilaterale Vertrige. 
Nr. 1-43. Band 1-5. Herausgegeben vom Auswartigen Amt. Bonn/Koln/ 
Berlin: Carl Heymanns Verlag, 1956. Pp. viii, 495; vii, 483; ix, 507; viii, 
575; viii, 497. 

These are the first volumes of the “Treaty Series” to be published hence- 
forth by the Foreign Office of the German Federal Republic. Attractive vol- 
umes, nicely bound and printed—but what useful purpose do they serve? 
I don’t want to be too critical towards an Administration which in this case 
did—after all—decide to spend some money on what may be considered a 
venture for the promotion of international law, but was this the best use of 
such money? No doubt, a Treaty Series serves a very useful purpose in 
countries where the only other way to publish a treaty consists in publishing 
it in some monster Official Gazette, running into 20,000 pages each year. 
In such gazettes the text of any treaty is safely hidden amongst the latest 
list of dignitaries of the Order of Agricultural Merit, and of ordinances 
concerning the rearrangement of the territorial limits of jurisdiction of 
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some district court. Such, however, is not the character of the German 
Bundesgesetzblatt. For the purpose of making international agreements 
more easily accessible such agreements are published in a separate part of 
the Bundesgesetzblatt (Part II). The present volumes do not duplicate this 
less glamorous means of publication—oddly enough, they do not contain 
all the international commitments of the Federal Republic (this task is left 
to the Bundesgesetzblatt Part 11)—but only the text of multilateral treaties, 
to which the Federal Republic has become a party. These constitute series A. 
A further series, B, will be devoted to bilateral treaties concluded by the 
Federal Republic. As soon as possible one (or two?) further series shall be 
published containing prewar treaties still in force. A certain forthcoming 
change in this program seems, however, foreshadowed by the last words of 
the introduction, volume I, according to which it is the aim of the authors 
to publish at the end of every year the treaties whereto the Federal Republic 
has become a party in the course of the year. If the editors are not careful, 
they will soon be in the same muddle as the Permanent Court of Interna- 
tional Justice was with its series, A, B, A/B, C, etc. 

The text of the treaties is published without commentaries, except for the 
fact that certain treaties which were modified prior to the publication of the 
relevant volume have been brought up to date. If the series could have 
appeared in loose leaf form this would have made sense as it would then 
have been really and usefully different from the necessarily static Bundesge- 
setzblatt (although the expenses involved would have been greater still). 
As it is, however, this bringing up to date must necessarily come to an end 
with the appearance of the volume concerned. Knowing the perfectionism 
of modern treaty-makers, especially within international organizations, 
these revised versions will be out of date almost before they come out of press. 

The authors have taken up the loose leaf idea insofar as they intend to 
publish in loose leaf form all information concerning the adherence of fur- 
ther states to multilateral treaties, reservations, etc. It will therefore always 
be necessary to consult this loose leaf volume in addition to the volume con- 
taining the text of the treaty, This does constitute a certain disadvantage 
compared with the Bundesgesetzblatt Part II. 

Bilateral treaties will be published in German only. Of course, the German 
text will be as authentic as the foreign. But what will be the use of publish- 
ing only the German version, if these versions differ? These are no idle 
conjectures. I allude, e.g., to Article 4 subparagraph 1 of Annex I to the 
Franco-German Saar Convention of October 27, 1956, German Bundesgesetz- 
blatt 1956, Part II, Pp. 1587, 1640. 

Multilateral Treaties are published in “the authentic German, English, 
and French text.” (This announcement of the foreword came to grief in 
respect to the Treaty concerning the European Coal and Steel Community, 
where the only authentic text is French; the Treaty is published in French 
and German.) The treaties are published according to the date when the 
Federal Republic became a party to the treaty. This, incidentally, will require 
a separate numbering of the prewar treaties to be published. 

There is moreover a chronological list of all the treaties published so far 
in this series according to the date of their conclusion. This is a very useful 
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list, but what will become of it when the number of volumes becomes more 
important? Would it not be wiser to put this index into the loose leaf 
volume? 

I. SEIDL-HOHENVELDERN 


Canada and the United Nations. By F. H. Soward and E. McInnis with the 

assistance of W. O’Hearn. 1956, Pp. 285. 

Denmark and the United Nations. By M. Sgrensen and N. J. Haagerup. 

1956. Pp. 154. 

La Gréce et les Nations Unies. By S. Calogéropoulos-Stratis in collaboration 

with P. A. Argyropoulo, S. Castanos, D. Sidjanski. 1957. Pp. 190. 

India and the United Nations. Report of a Study Group set up by the 

Indian Council of World Affairs. 1957. Pp. 229. 

La Suisse et les Nations Unies. By J. Belin under the direction of P. Guggen- 

heim. 1956. Pp. 139. 

Sweden and the United Nations. Report by a Special Study Group of the 

Swedish Institute of International Affairs. 1956. Pp. 315. 

All these books are prepared for the Carnegie Endowment for Inter- 
national Peace for its series, National Studies on International Organization, 
published in New York by the Manhattan Publishing Company. 

Readers of this Journal will already be familiar with the Carnegie En- 
dowment’s project to publish a set of representative studies on the attitude 
of various states towards the United Nations. The present six volumes form 
part of this series. They have obviously much in common. All contain de- 
tailed information on the historical background of the country concerned, 
which will often go a long way towards explaining its attitude towards the 
United Nations. An analysis follows of the country’s voting record in the 
United Nations, which aims not only to explain the reasons for the attitude 
adopted but also tries to show the country’s reaction to such attitude by 
means of quoting government and opposition newspapers as well as public 
opinion polls. Almost every one of these studies is, moreover, concerned 
with projects of Charter review. In general, these suggestions tend to be 
moderate as the authors are well aware that any amendment of the Charter 
requires approval of all Veto powers. 

The usefulness of such an analysis of official and popular opinion with 
respect to the aims and performance of the United Nations is evident. It 
will force correction of those noble but overambitious dreams about the réle 
of the United Nations in world affairs, which were fairly current in 1945, 
and which may linger on subconsciously in the minds of some of those who 
are professionally most concerned with United Nations affairs, i.e., members 
of the United Nations Secretariat and members of the national delegations 
to the United Nations. These studies tend to show how little importance the 
man in the street is inclined to attribute to the United Nations. This, on 
the other hand, should be no reason to be over-pessimistic, as public opinion 
in general supports the idea of adhering to the United Nations, in spite of 


1 Cf. this reviewer’s note on Israel and the United Nations, the first volume in this 
series, this Journal 6 (1957) 415. 
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being fully aware of all its shortcomings, considering that, after all, it did 
and does a useful job by easing international tension. 

All these studies were written prior to autumn 1956. They therefore throw 
no light on the effects of Suez and Hungary on the attitude of the countries 
concerned. As a sort of by-product, most of the studies contain very useful 
information on the composition of the governments, the relative strength 
of political parties, and the circulation of the most important newspapers of 
the country described. 

Read individually, these studies differ of course to some extent regarding 
their approach to general problems, as well as in their treatment of certain 
questions which are more closely connected with the national interests of 
the country concerned. 

The Swedish report underlines the fact that Sweden’s neutrality is strictly 
military, but does not imply neutrality also in respect to political ideology. 
It shows the concern caused to Sweden by the difficulties of Finland’s politi- 
cal position since the end of World War II. A Swedish-Soviet air incident 
over the Baltic is discussed at some length. Due tribute is paid to the role 
of individual Swedes as mediators in international affairs, especially to the 
efforts of the regretted Count Bernadotte. 

The Greek report is devoted not only to the rdle of the United Nations 
in protecting the frontiers of Greece and the country itself during the 
Greek civil war at the end of World War II, but it is also the only report 
so far that duly appreciates the benefits of United Nations Technical As- 
sistance from the point of view of a country receiving such assistance. Rela- 
tively much space is devoted to an analysis of the United Nations Charter; 
while its objectivity is praiseworthy we learn little of Greece’s attitude to 
the problems discussed. The Cyprus question is touched only briefly. 

The Swiss report contains an excellent exposé of the Swiss attitude towards 
the League of Nations and the United Nations. Such attitude was and is 
dominated by Switzerland’s aim to protect first and foremost Swiss neutrality. 
It is interesting to note that according to the author, Switzerland’s decision 
to keep completely aloof from the United Nations (whereas it had joined 
the League of Nations subject to some reservations) may in part be due to 
a certain coolness originally shown by the United Nations concerning the 
possibility of neutral states adhering to the new world organization. 

The Indian report contains a frank exposé of the equivocal role of Indian 
public opinion during World War II. It is remarkable, moreover, by its 
determination to hold the present Charter for an almost perfect document 
and for courageously defending the Indian attitude on most major problems 
before the United Nations, which gave rise to so much controversy. While 
the report is ready to recognize where the rights and wrongs were in these 
cases, it defends India’s attitude to avoid by all means any course likely to 
antagonize Soviet Russia even in a remote way—ever ready to sacrifice what- 
ever moral misgivings India may have had in order to be sure to obtain 
Soviet Russia’s continued adherence to the Charter. I am far from advocat- 
ing a course to “oust the Reds from the United Nations,” and I am duly 
aware of the merits of maintaining the United Nations on a basis of near 
universality. I duly appreciate that India did succeed sometimes in easing 
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international tension by timely compromises. Yet, reading the record of 
India’s attitude one cannot help but wonder if a little less readiness by India 
to sacrifice moral values to political expediency would not have furthered 
causes which India did approve at heart without driving Soviet Russia out 
of the United Nations. As far as national aims of India are concerned, I 
wondered that I could find no mention of Goa. The report makes a good 
case against the South African Union, which makes the rendering of the 
Kashmir affair all the more painful. The religious, sociological, and political 
background of the affair are left in the dark. Combined with the record of 
continued Indian refusals to all sorts of proposals of arbitration and media- 
tion reported at some length, one feels that India is readier to defend United 
Nations principles abroad than at the places where these principles come 
into conflict with what India considers to be its national interest. 

The Danish report represents the views of a small country that had no 
part in the drafting of the Charter. As Denmark is reasonably skeptical of 
the amount of protection this Charter would be able to bestow in case of 
an aggression, Denmark turns to NATO for the protection it needs. It con- 
siders that the United Nations may play a useful réle nonetheless by lessen- 
ing international tension and thus the chances of an armed conflict. Danish 
efforts to protect the national integrity of the Danish minority in South 
Slesvig against the effects of mass immigration of persons belonging to the 
national majority are reminiscent of similar Austrian complaints in respect 
of the German-speaking minority in South Tyrol. 

The Canadian report is representative of the attitude of what might rightly 
be called a “medium power.” It takes some pride in Canada’s influence in 
drafting the Charter, although Canada’s rdle was necessarily limited by the 
preponderance of the major powers. The Canadian proposals for amend- 
ing the Charter merit particular attention as they are the outcome of a 
particularly long preoccupation with this-subject—dating practically from 
the time the Charter was drafted. Some stress is laid on the importance of 
ECONSOC, whose setting up was apparently due to an initiative by Canada. 

I. SEIDL-HOHENVELDERN 


* Professor of Law, University of Saarbriicken. 


Ho .tersacn, A. Der Rechtsgedanke bei Schelling. Quellenstudien zu seiner 
Rechts- und Staatsphilosophie. Philosophische Abhandlungen, Band XIII. 
Frankfurt am Main: Vittorio Klostermann, 1957. Pp. 354. 

This book grew out of a dissertation written under the guidance of 
Erich Wolf in Freiburg. As such, it is a paragon of thorough scholarly 
work and painstaking research into a vast apparatus of sources: published 
and unpublished works, biographical data, and correspondence. The par- 
ticular charm of this treatment of a topic in itself rather abstruse, and only 
peripheral to jurisprudence, lies in the elaboration of the points of contact 
between outstanding figures of German Idealism on the one hand and the 
Historical School of Jurisprudence on the other. The author has a happy 
way of reducing to a few points the grand speculation of Schelling, points 
on which discourse at the level of common sense is feasible. 
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To the student of jurisprudence, the criticism exercized by Schelling at 
the expense of Kant, Fichte, and Hegel, and his influence exerted on Savigny 
and Puchta—the latter claimed him as the forerunner of the Historical 
School—will prove most illuminating. 

Otherwise, the author assigns a place for Schelling in the history of legal 
philosophy on the basis of two penetrating insights into the essence of law. 
First, that law is basically ‘relation’ and ‘location’ within the all-compre- 
hensive order of things—‘second nature’-—and thus not quite dependent 
on human will. Next, that in its origin law was bound up with mythology, 
originally one for all mankind but later shaping each people, its law, and 
history, along different lines. Accordingly, law is not only nationally dif- 
ferent and historically changing: its unity and diversity, its objective-im- 
mutable basic structure and its historical change, must be seen in their 
‘togetherness.’ Consequently, the author thinks that Schelling would reject 
the view that natural law and history, philosophical and historical school of 
jurisprudence, are mutually exclusive, or locked in any genuine contradic- 
tion (259). 

However, even in his “Neuwe Deduktion des Naturrechtes” (1796) Schel- 
ling uses the term in a subjective meaning: in that of natural right. This 
eventually develops into a right of coercion and hereby necessarily destroys 
itself, because it hands over right to physically superior power (111). Thus, 
the first original accomplishment of Schelling is said to consist in destroying 
natural law by the method of drawing the ultimate conclusions in the process 
of its deduction (115). Later, it is true, Schelling turned objectivist: in his 
“System des transzendentalen Idealismus’” (1800) he speaks of a “Rechtsver- 
fassung” which visits every intrusion into another’s freedom with a sanction 
—“with the same iron necessity with which an effect follows its cause in 
the realm of sense experience” (126). Yet it is precisely here that he drops 
the term natural law, so that it is a bit hazardous to speak—as the author 
does—of his initial ‘natural right’ here turning into objective ‘natural law’ 
(136-137). 

Indeed, it is most revealing to see how German Idealism increasingly felt 
uneasy about the natural law idea. Characteristically, the author notes a 
tendency with Schelling to deny that natural law could be philosophically 
deduced at all. We should stop—he writes—“trying to unite things as incom- 
patible as right and power, freedom and positive law, pure reason and the 
constitution of a state.” Coercion, law, and constitution have no philosophical 
status—this is the pervading issue—because they do not participate in ‘ideas,’ 
but merely refer to empirical data (121). In another revealing remark, 
Schelling says he always thought natural law compares with constitutional 
law like religion with theology, so that a philosophical jurisprudence is no 
better than a philosophical theology (122). 

Later Schelling turned more and more against natural law doctrine, criti- 
cizing especially the analytical character and formalism of the law of reason 
as found with Kant and Fichte. Their disciples made philosophy into a 
handmaid of jurisprudence—so runs Schelling’s objection—: their natural 
law is a conceptualized Roman law or simply the law of their own land 
and age. The objection to Fichte is that he abuses a priori deduction by 
applying it to things, of which empirical data of experience do furnish better 
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and more certain knowledge. For instance, Fichte deduces a priori the whole 
institution of the police, right down to the duties of the doorkeepers (161). 
In this criticism, Schelling was influenced by Hegel who rejected natural 
law doctrine as intellectualistic and unduly reflective, alien to life. Interest- 
ingly, the basic objection here, too, is that empirical data are given universal 
validity by means of undue generalization. It is believed that common sense 
is not able to draw the line between what is accidental and what is essential, 
between what happens fortuitously and what happens necessarily. Later, 
however, Schelling turned also against Hegel, objecting to his state-worship 
as being anti-liberal (211). 

But perhaps the most interesting revelation in this painstaking study of 
sources is that Savigny directed the same criticism against Fries that the 
later used against Schelling—and Schelling against Fichte. The objection 
is that the distinction between a priori and a posteriori knowledge is being 
washed away, and this entails the loss of empirical experience, autonomous 
even as against critical reason. The author has to admit a striking parallelism 
between Schelling and Savigny, especially in their criticism of natural law 
doctrine (308). But he discovered a letter written by Savigny in 1803, in 
which he wrote: “Schelling’s methodology is bad precisely in the sense in 
which Miller is excellent” (311). Miller thought “history has lost her use 
since we got so enamored in general ideas” (312). The author concludes 
that, even though Schelling contributed to Savigny’s mental climate (315- 
316), a specific, direct, and decisive influence cannot be shown (320). And 
even though he admits that Puchta vindicated Schelling as the philosopher 
of the historical school of jurisprudence (330), and finds strikingly similar 
formulations in their works (333), he still emphasizes that the influence 
exerted by Schelling on Puchta does not concern what is specific in the 
latter’s doctrine: the silent, unconscious origin of law in the dark workshop 
of the popular spirit. This doctrine was already crystallized before the influ- 
ence of Schelling could reach Puchta (335). 

Such are the results of this remarkable book. It deals with a philosopher 
who began his career shortly after the French Revolution and lived beyond 
1848, until 1854. In the course of his development, he began as a revolutionary 
(or at least as sympathizer), and ended as a religious liberal conservative. 
The human stature of this Suabian philosopher—severely castigated by 
Heine, but who could call Goethe his friend—is not beyond criticism. His 
thought is not the highlight of German Idealism, now itself in eclipse since 
the decline of the once worshipped state. But whether the reader likes or 
dislikes the hero of this book, he will profit from the wealth of information 
given about one of the grand periods in philosophy and jurisprudence. 

BARNA HORVATH* 


* Visiting Professor, The Graduate Faculty, The New School for Social Research. 





Kaiser, J. H. Die Reprisentation organisierter Interessen. Berlin: Duncker & 
Humblot, 1956. Pp. 378. 
An organization for the representation of interests “encompasses a mass 
of humanity, controls, molds and leads them, receives and collates their 
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individual assertions regarding matters of opinion and lives off of their con- 
tributions.” Despite this succinct summary of the function and nature of 
what we in America term “Pressure Groups,” Professor Kaiser in no way 
looks upon them as political or economic parasites. On the contrary, it is his 
thesis that they are the natural issue of Eighteenth Century liberalism, which 
has brought the individual into direct contact with his government, thereby 
necessitating a medium of communication that can adequately express the 
interests, requirements, and opinions of the individual in a collective form. 
In the more localized forms of early democracies, such as Athens and Rome, 
the public was a visible and audible reality, but present day governments 
with great population centers and mass production facilities require per- 
ceptive assistance in discerning that nebulous factor they seek to serve— 
“public opinion.” 

The author makes an outstanding contribution to this element of modern 
government and public law by a comparative analysis of the nature and 
functions of such organizations. The work is not limited to those groups 
which exert only a political influence upon the lives of the people but is 
also concerned with those which affect the economic, social, and emotional 
atmosphere in which people live and governments exist. Being an authority 
in the field of labor law, the author makes an extensive comparative study 
of the law affecting employer and employee organizations, the present politi- 
cal position of such groups, and the philosophy and history leading to that 
position. 

One poignant observation is that the members of an association of employ- 
ers enjoy only a very limited mutuality of interest, whereas groups of em- 
ployees serve more unanimous objectives. In the direct strife between capital 
and labor, the two widest economic poles are defined. The author points out 
that this is not conducive to harmony of opinion or interest and advocates 
a greater voice by interests organized on the basis of the position, rank, or 
profession (Stand) as distinguished from the class of the individual (man- 
agement vs. employee, etc.). The correlative weapons of the strike and the 
shutout employed in that struggle are damaging to too many other interests 
of the individuals who make up both groups. It is advocated that a mutuality 
of interest based upon products, production methods, or types of service 
rendered rather than upon class cleavages, will alleviate stark antagonisms. 

Associations of farmers, religious and philosophical interests, civil servants, 
taxpayers, and consumers all receive equal treatment in each of the various 
categories of influence. One very revealing chapter describes the means em- 
ployed to achieve this influence. The different methods are discussed as they 
pertain to the object of their influence, viz., whether directed toward other 
organized interests, public opinion, political parties, or the various govern- 
mental bodies. The metamorphosis from an organized interest into a politi- 
cal party proves novel, but entirely logical and likely under a multiparty 
system of government. As a general matter, however, Professor Kaiser con- 
cedes that the purpose of a political party is to exert its influence in order 
to obtain the powers of government, while organized interests attempt only 
to gain governmental action. 

Some of the conclusions are repetitious and commonplace. It is concluded 
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that interest groups bear an obligation to democratic systems of governments 
and they must necessarily carry on their work in an atmosphere of publicity 
to be most effective and avoid the tendency toward oligarchy within. The 
originality lies in the generality of the treatment, speculation as to future 
forms of organized interests and the advocacy of less antagonistic interests. 

Professor Kaiser’s book deals with the general and comparative view of 
all such organizations and is not limited to the specific consideration of one 
type, a treatment so common to most American literature on this subject. 
Because it deals with the development trends of such organizations and the 
philosophy of influence, this book is unusual and more subtle than most 
others on this subject. 

The chapter on “Pressure Groups in the United States” was extremely well 
presented, but it would have been even more enjoyable had there been less 
reference to American authors. More extensive reference to personal ob- 
servations would have afforded a greater opportunity for us to see ourselves 
as others see us, but then the book was written primarily for European 
readers. 

Lastly, the great enigma of all who are concerned with satisfying or as- 
certaining public opinion still remains. How accurately does any one group 
represent the collective interests or opinions of the individuals? When the 
organization places great stress upon one side of a question, is that effort 
indicative of the weight given it by the majority of the group? Organized 
interests are still not infallible representatives or polling systems, and can 
not be viewed as absolute indicia of public opinion by legislators, economists, 
or others who are targets of their influence. The originality of the treatment 
of the subject and the well-organized presentation made by Professor Kaiser 
recommend this work as a fine contribution to society’s usage of organized 
interest groups. 

ROBERT C. KELSO* 


* Associate Professor of International Law, American Institute of Foreign Trade, 
Phoenix, Arizona. 








Book Notices 








Institut de Droit International, Tableau 


Général des Résolutions (1873-1956). 
Bale: Editions Juridiques et Socio- 
logiques S.A. (Verlag fiir Recht und 
Gesellschaft AG.), 1957. Pp. xviii, 
404. 

Professor Hans Wehberg, distin- 
guished secretary general of the /n- 
stitut de Droit International, has pro- 
vided in the volume under review 
publication of all the resolutions on 
public and private international law 
adopted by the Institute since its 
foundation (1873). A volume with 
the resolutions was needed urgently, 
no such collection having appeared 
since 1919. The need was particu- 
larly great because many of the vol- 
umes of the Annuaire of the Institute 
are out of print. 

The resolutions, about one hun- 
dred on public international law and 
some seventy on private international 
law, are arranged in a systematic or- 
der. An alphabetic subject-matter in- 
dex facilitates their location. A foot- 
note is added to each resolution in 
which references are given to the 
place of the preparatory reports and 
the discussions in the Annuaires of 
the Institute. 

The volume is in French, the offi- 
cial language of the Institute (see 
our Comment in volume 4, pp. 617, 
619 of this Journal). If the Institute 
desires its work to be used in the 
English-speaking countries and, in 
particular, the United States, publi- 
cation of an English edition will com- 
mend itself. As far as the language 
question is concerned, the Institute 
has been out of step with develop- 
ments for some time. The Carnegie 
Endowment for International Peace, 
under James Brown Scott, in 1916, 
produced a volume with the resolu- 
tions dealing with the Law of Na- 
tions in English. May we hope that 
the example is followed (but without 


the limitation to public international 
law). 


K. H. N. 


Rechtsfragen der internationalen Orga- 
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nisation. Festschrift fiir Hans Weh- 
berg zu seinem 70. Geburtstag. Her- 
ausgegeben von Walter Schatzel und 
Hans-Jiirgen Schlochauer. Frankfurt 
am Main: Vittorio Klostermann, 
1956. Pp. 408. 

The 22 essays collected in this vol- 
ume are dedicated to a man who, as 
professor, author, editor of the Frie- 
denswarte, and Secretary General of 
the Institut de Droit International, 
for half a century contributed to the 
domestication of power by means of 
law. Max Huber points out in his 
tribute that Wehberg’s last book— 
and 102 items of his literary work are 
listed at the end of this volume— 
reads like a biography of his schol- 
arly work, which always went a step 
ahead of the historical development 
of international law. 

The bulk of the contributions is 
characterized by increasing awareness 
of the problems raised by interna- 
tional organization, in particular: 
their activities within the territory of 
individual states (Ago), the principle 
of representation (Asbeck), supra- 
national functions (Eysinga), impact 
of national law (Guggenheim), effect 
on national constitution (Mosler), 
organizations with sovereign rights 
(Miinch) and, especially, the Euro- 
pean Community for Coal and Steel 
(Schlochauer). 

Other contributions are on col- 
lective security (Bindschedler), the 
Concert of Europe (Bourquin), the 
Balkan Alliance (Constantopoulos), 
provisional measures of protection 
(Hambro), power (Heydte), conti- 
guity (Kelsen), protection of works 
of culture (Kraus), nationalities 
(Laun), contributions of the Insti- 
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tute (Makarov), functional redupli- 
cation (Scelle), universality (Schat- 
zel), Resolutions of the Institute as 
to the amendment of the Statute of 
the International Court (Spiropou- 
los), the basic norm of international 
law (Verdross), and the interdiction 
of resort to force (Charles de Vis- 
scher). 

On the whole, the volume is a 
fascinating cross-section of the ideas 
occupying the minds of some 15 
members of the oldest and most in- 
fluential scholarly institution of inter- 
national law, and those of their 
closest collaborators. It is also note- 
worthy that of all the contributions 
16 are in German (one of them a 
translation from Italian), 5 in French, 
and only 2 in English. And the only 
American contribution is that of Pro- 
fessor Kelsen. 

BARNA HORVATH 


Wermmar, W. Die neue Luftfahrtgesetz- 
gebung. Berlin-Kéln: Carl Heymanns 
Verlag, KG., 1957. Pp. 234. 

This is a collection of aviation 
statutes, orders, and regulations is- 
sued in the German Federal Repub- 
lic from August 21, 1951 through 
May 18, 1956. It is a useful source- 
book which offers part of the air 
law at present in statu renascendi in 
Western Germany. 

WERNER GULDIMANN 


Trotter, A. Internationale Zwangsver- 
wertung und Expropriation von Im- 
materialgiitern. Basel: Verlag fiir 
Recht und Gesellschaft A. G., 1955. 
Pp. xvi, 158. 

Intangible property rights received 
appropriate attention in the past in 
international relations and court ac- 
tions, but only as far as normal com- 
mercial relations were concerned. 
During the last two decades or so, 
however, these intangibles became 
more frequently the object of expro- 
priation or nationalization, with or 
without compensation, with strong 


political motives and overtones. It is 
for this reason that the author an- 
alyzes the effect of expropriation of 
intangibles from the international 
point of view, meaning by “inter- 
national” not a single supranational 
system, but rather the overflowing of 
the various legal aspects and localities 
of a single case into a variety of sev- 
eral countries. The book presents a 
clearcut analysis and classification of 
intangible goods as such, as well as 
with respect to the various rights at- 
tached to them, the extent to which 
any of these goods or the attached 
rights may be subject to expropriation 
or forced transfer, and the signifi- 
cance of the location of these intan- 
gibles for the purpose of acquiring 
court jurisdiction. 

The book includes an interesting 
and timely study of the concept of 
“ordre public” designed to protect 
the effectiveness of local as against 
foreign laws. This concept of “ordre 
public” covers many aspects of the 
protection and is not easily defined. 
It may assume the form of merely 
ignoring foreign laws or acting in 
spite of them; in this connection, the 
author presents interesting examples 
where the fiction was maintained by 
courts that the foreign law is not 
necessarily ignored, but certain events 
which occurred in foreign countries 
before the application of the local 
law were considered as nonexistent. 
In the potential conflict between “lex 
fori,” “lex situs,” or the theoretical 
international law, the author points 
to a trend by courts to avoid the 
problem of facing the issue of con- 
flict of laws as such, but to accept 
instead the factual situation as it ex- 
isted abroad before the crucial event 
(e.g., confiscation) occurred. 

An appendix contains a report and 
analysis of the then recent Swiss 
court decision in a case (Koh-I-Noor 
Tuzkarna h.r. C. Hardtmuth, Na- 
tionalunternehmen, Budweis, Czech- 
oslovakia, v. Waser & Co., Ziirich) 
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in which a foreign nationalized en- 
terprize tried to enforce trade-mark 
rights in Switzerland acquired 
through nationalization. The Swiss 
court availed itself emphatically of 
the principle of “ordre public’ and 
refused to entertain the plantiff’s 
claim. While the author considers 
this decision as significant, it can not 
as yet be regarded as a precedent. 
NICHOLAS A. VONNEUMAN 


Soper, J. Die Idee der Volkergemein- 
schaft. Frankfurt/Main: Verlag A. 
Metzner, 1955. Pp. xiv, 143. 

This monograph, subtitled Fran- 
cisco de Vitoria und die philosophi- 
schen Grundlagen des Vélkerrechts 
appeared as volume 4 of the series 
“Vélkerrecht und Politik,” sponsored 
by W. Schiatzel and H. Wehberg. 

The author evaluates Vitoria’s 
work with remarkable success, and 
appraises the great Spaniard as the 
true founder of modern international 
law. Threefold are the Vitorian’s— 
for Francisco, possibly a member of 
the noble family de Arcaya, was a 
native of the Basque town of Vi- 
toria, province of Alava—qualifica- 
tions: firstly, he had been professor of 
moral theology at the university of 
Salamanca, not unlike the great Au- 
gustinian, his contemporary, at the 
university of Wittenberg; as teacher 
of international law, the Dominican 
based his teachings mainly upon 
ethics and politico-legalistic philoso- 
phy, always aiming at a rationalistic 
system; hence he progressed toward 
objective, positivistic norms and be- 
came a jurist in the full sense of the 
word. 

Perfectly masterful is the author’s 
description of his hero’s great and 
basic idea of the totus orbis (3rd ch., 
p. 52 ff.) which can be understood 
as a sort of legal atmosphere in 
which mankind in its totality lives, 
works, judges, and is to be judged. 
This totus orbis is at once more 
and less than a universal state. With- 
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out being organized, as a state would 
be, it is yet the source of jus gen- 
tium; for the individual state it 
is impossible to place itself outside 
that orbis just as no living being— 
or, as a matter of imagination, any 
object, had it a voice—could declare 
itself being outside nature. Because 
every being is inside nature two prin- 
ciples can be derived: (1) the law 
of nature may be applied to every 
being and its actions; (2) since the 
orbis, i.e. nature, comprises every 
state and is on a higher level than 
each individual state, the law of na- 
ture takes precedence over the single, 
individual state. 

The author does not say so, but 
the doctrine of the orbis definitely 
would justify the IMT-trials after 
World War II. 

Vitoria, explains the author, be- 
came the founder of modern inter- 
national law by penetrating into the 
essence of human nature and describ- 
ing the community (Gemeinschaft) 
of individuals as well as of nations as 
a postulate of the associative nature 
of humankind. There leads, as it 
were, a double track toward a com- 
munity of nations and international 
law. 

Firstly, human nature, just because 
of its associative characteristics, will 
force human beings on this track to- 
ward the realization of such—sit 
venia verbo—instinctive image. 

Secondly, man is not led by in- 
stinct, by irresistible physical coer- 
cion, but by moral norms that pre- 
suppose liberty and therefore the 
community of nations has to become 
a reality by the free and responsible 
decision of human beings and states. 
This community, the ordis, is not 
only a gift bestowed by nature upon 
man, but also a task assigned to him 
that it may be fulfilled intelligently 
and of his own free will. Because 
every task assigned to free will may 
possibly encounter resistance, and 
even the failing of that very free will, 
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it remains quite understandable that 
the materialization of the community 
of nations will be delayed in spite 
of the associative urge of humanity. 

In the fact that 400 years have 
passed since Vitoria formulated the 
community of nations as a postulate 
of human nature, and only modest 
steps toward its materialization have 
been undertaken since, Soder finds 
elements of encouragement: for many 
centuries, nay millenniums, had to go 
by ere the modern Rechtsstaat as- 
sumed its Gestalt and content. In- 
ternational law will bring the true 
community of nations. 

The book, well written and ex- 
tremely legible from the viewpoint 
of classroom reading, is divided into 
six chapters, each of which contains 
three to five subchapters. The chap- 
ters are headlined (in the reviewer's 
translation): Francisco de Vitoria: 
life and work from a cultural-critical 
standpoint; The subject of Commu- 
nity of Nations; The natural Com- 
munity of Nations as social phenom- 
enon; The anthropological-metaphys- 
ical bases of the Community of 
Nations; The law of the Community 
of Nations; The subjective basic laws 
of the members of the Community 
of Nations. 

A complete bibliography informs 
the reader on other writings pertain- 
ing to Vitoria and his teachings. 

ROBERT RIE 


Soper, J. Die Vereinten Nationen und 
die Nichtmitglieder. Bonn: L. Rohr- 
scheid, 1956. Pp. 283. 

In this study the author proposes to 
investigate and analyze the difficult 
problem of nonmember-states not 
only in their relationship to the 
United Nations, but also to the en- 
tire orbit of international law, i.e. 
to its community (Vdlkerrechtsge- 
meinschaft), and to find an accep- 
table solution. It is quite understand- 
able that especially a German scholar 
of rank should be fascinated by this 


topic, since—a look on the map suf- 
fices—the nations of the German lan- 
guage cycle are not effectively repre- 
sented within the assembly: Western 
Germany as well as the Eastern Zone 
have not been admitted yet and Swit- 
zerland never applied for inclusion. 
Liechtenstein, also a nonmember, is 
of small importance, while Austria 
and Luxembourg represent but a 
fraction of the German-speaking part 
of mankind. In this connection, it 
must be pointed out that Dr. Soder’s 
list of members (p. 124) is incom- 
plete and does not contain the names 
of those states which were admitted 
in 1955 and 1956. 

The author approaches his subject, 
according to good German tradition, 
historically and shows that the very 
concept of a community of nations 
belonged, as it were, to the classic 
writers of international law. He is 
careful to show that the tenets of the 
two concepts, United Nations and 
community of nations, have much in 
common, but nevertheless must be 
distinguished with utmost care. How- 
ever, it can be understood without 
great effort, even assumed as self- 
evident, that the latter concept is the 
wider. Soder emphasizes that nei- 
ther the League of Nations nor the 
United Nations fulfill the require- 
ments of being the organization of 
the community of international law; 
they attempt merely an approach, de- 
feated in the case of the League, but 
quite hopeful as far as the United 
Nations is concerned. 

The following peculiar reasoning 
pertains to members as well as non- 
members with respect to the United 
Nations: Natural law requires an 
international, universal organization 
(in this matter Soder follows classical 
and later writers, especially Vitoria 
whose life and works he has treated 
in an excellent monograph); an ex- 
isting organization is, without doubt, 
better than no organization at all; 
furthermore, the United Nations Or- 
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ganization expresses the will, in the 
field of law, even of the nonmembers 
so that the latter may assent to legis- 
lation in which they did not par- 
ticipate formally. Conclusion: The 
United Nations can obligate non- 
members and legislate for them as 
far as general and basic principles 
are under question. In the Charter 
of the United Nations, article 2, par. 
6, rules of behavior for nonmembers 
are stated—in accordance, to be true, 
with the rules for members, defined 
in the preceding paragraphs—yet 
the content of such rules is identical 
with present international law, abso- 
lutely acceptable to and actually ac- 
cepted by the nonmembers, whose 
number has shrunk considerably since 
Professor Soder finished his manu- 
script. Because of the prevalence of 
the first and main principle, i.e. in- 
ternational peace, and security, and 
justice, are not to be endangered (ar- 
ticle 2, par. 3), article 103 has com- 
pulsory force as far as nonmembers 
are concerned. 

While we may consider the obliga- 
tion of nonmembers as a factor that 
may contribute to their classification 
as second-class powers, i.e. nations 
obligated by an organization in which 
they do not enjoy representation, the 
author points out that actually a sus- 
pended member (article 5) is worse 
off than a nonmember since its obli- 
gations as a member, e.g. financial 
contributions, continue; a suspended 
member may lose, for the time being, 
its rights to participate in the various 
specialized agencies that are even 
open to nonmembers (p. 132). The 
author is extremely objective and un- 
biased when he describes the differ- 
ing views concerning the obligatory, 
the orbit force of the Charter. In it- 
self, as a mere instrument, the Char- 
ter is a res inter alios acta (chapter 
10), and numerous are the voices 
raised for non-obligation of the non- 
members (Roxburgh e¢ al.; p. 235 
ff.) It is pointed out that Verdross 
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(p. 240) accepts the obligation of 
the nonmembers as a new revolu- 
tionary development in international 
law, comparable to revolutions within 
nations and their laws. The author 
himself is inclined toward a mediat- 
ing theory, following Kelsen, Schat- 
zel, Scheuner, and their friends: the 
Charter has a tendency (Kelsen’s for- 
mulation) toward becoming interna- 
tional law, compulsory for all. Again, 
however, the reviewer would point 
to the ever-shrinking number of non- 
members. 

One of the most interesting prob- 
lems concerning nonmembers as well 
as members is discussed in the 6th 
chapter of the book: neutrality or 
neutralization. Switzerland, a perma- 
nently neutral state, is a nonmember 
and appears to hold on to its non- 
membership. Austria, on the other 
hand, is a member and neutral by 
virtue of the state treaty of 1955; 
unfortunately, as we have already 
stressed, the book was finished before 
the admission of several states to 
United Nations membership in 1955 
and 1956, but even so we can con- 
clude in agreement with the author 
(p. 153) that the status of neutrality 
does not preclude a neutral’s partici- 
pation in actions taken in accordance 
with article 2, par. 5 and 6, of the 
Charter. The reviewer takes the lib- 
erty, at this point, to comment that 
in the recent case of the Hungarian 
revolt, Austria would have been jus- 
tified to side with the United Nations 
if the Security Council would have 
resolved on any action to be taken, 
but the question never arose because 
of the famous veto power of the 
U.S.S.R., as defined by article 27, 
par. 2. With the Russian troops so 
very close to the Austrian border, 
any such action might have had un- 
foreseeable consequences for that 
country and the world. Soder says 
that the United Nations changed the 
classical concept of war and thereby, 
quite logically, the meaning of neu- 
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trality underwent a change. We could 
add that neutrality actually causes 
nonpartisanship in a war between 
equally justified—or, as matters may 
stand, equally unjustified—belliger- 
ents. Since, according to article 2 
par. 6, war has been outlawed even 
for nonmembers, the question of gen- 
uine neutrality arises although Aus- 
tria was pledged to neutrality by 
the signatory powers of the treaty 
of 1955, all of them member-states, 
and Swiss neutrality never has been 
doubted in earnest. 

Soder is a very stimulating author 
and may be congratulated on his 
work. The well-written book can be 
recommended as an excellent reader 
in any class dealing with interna- 
tional law, international relations, or 
international organization. 

ROBERT RIE 


Borcuarpt, K.—FIKEenTscHER, W. 


Wettbewerb, Wettbewerbsbeschran- 
kung, Marktbeherrschung. Stuttgart: 
Ferdinand Enke Verlag, 1957. Pp. 
viii, 84. 

This analysis of the three concepts, 
competition, restraint of competition, 
and market control, was prompted 
by questions which arose as the re- 
sult of the cartel-dissolving activities 
of the Allied Powers after the Second 
World War, and by the various pre- 
paratory actions undertaken for the 
drafting of a proposal for a new Ger- 
man law against restraint of compe- 
tition. The aim of this study is to 
clarify the definitions and issues in- 
volved, rather than to express opin- 
ions on the desirability of legislation 
or suggestions therefor. The study 
consists of three parts corresponding 
to the three concepts involved. First, 
the concept of competition is treated 
and analyzed in the light of the rela- 
tionship of the antonyms “competi- 
tion” and “monopoly,” and in rela- 
tionship to the peculiar position as- 
sumed between these two extremes 
by “oligopoly.” Second, the concept 


of restraint of competition is covered 
from the point of view of the forms 
of agreement which create restraint 
and the actual results which affect 
the market. The third concept, mar- 
ket control, calls for the definition of 
the market, in which competition 
takes place, in terms of the following 
components: the nature of the goods, 
which must be sufficiently similar in 
order to become involved in compe- 
tition; the location of the market, 
with appropriate limitation in its geo- 
graphical extent; and the duration of 
the market, with appropriate deter- 
minants of time. 

NICHOLAS A. VONNEUMAN 


Kurttter, A. Vertragliche Konkurrenz- 


verbote. lhre Beurteilung nach schwei- 
zerischem und englischem Recht. 
Eine rechtsvergleichende Studie. Ba- 
sel: Helbing & Lichtenhahn, 1955. 
Pp. 147. 

This is a comparative study of the 
laws of Switzerland and Great Brit- 
ain concerning contractual agree- 
ments to restrict competition between 
contracting parties in order to pro- 
tect one of the parties against the 
competition which may be offered 
by the other party either during or 
after termination of the contractual 
relationship. The historical back- 
ground, statutory law, precedent, and 
judge-made law is analyzed in both 
countries, separately with respect to 
restrictive agreements in employer- 
employee relationships, which deserve 
special attention because of the as- 
sumption that the employee usually 
is not in a free bargaining position, 
and with respect to other contracts, 
such as, e.g., those involving retiring 
partners committed not to compete 
with the remaining business of the 
partnership. The extensive compara- 
tive analysis is followed by the con- 
clusions of the author based on the 
fundamental distinctions underlying 
the comparative relationship of the 
two legal systems: the English law 
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is based on the principle of freedom 
of trade, which offers the assumption 
that agreements restricting competi- 
tion are in restraint of trade and the 
recipient of benefits must prove that 
the restraint is reasonable; in Swit- 
zerland the principle of freedom of 
contracting prevails and the burden 
to prove unreasonable and invalidat- 
ing restraint lies with the restricted 
party. The concept of “consideration” 
as prerequisite of valid contractual 
obligations is analyzed. This concept 
is not known as such in Swiss law, 
and the significance of this distinc- 
tion, as well as of other contrasts, 
such as the historically rich judge- 
made law and precedents of the Brit- 
ish system offset against the more 
abundant statutory law of Switzer- 
land, is used by the author as an 
important basis of comparison. A 
bibliography with source and refer- 
ence material concludes the study. 
NICHOLAS A. VONNEUMAN 


Geitke, G. Die polnische Strafgesetz- 
gebung seit 1944. Sammlung ausser- 
deutscher Strafgesetzbiicher in deut- 
scher Ubersetzung, No. 70. Berlin: 
Walter de Gruyter & Co. 1955. 
Pp. viii, 143. 

This very useful work begins with 
a short historical outline of the de- 
velopment of criminal law in Poland. 
At first, the old Republic, which was 
partitioned at the end of the Nine- 
teenth Century, is described; this is 
followed by the treatment of the 
conditions in that part of Poland 
which, having received independence 
for a short time under the name of 
the Duchy of Warsaw, was after- 
wards, as the Kingdom of Poland, 
joined to the Russian Crown by the 
Congress of Vienna. The reconstitu- 
tion of Poland in 1918 opened a new 
chapter in the history of Polish crim- 
inal law. It is divided into three pe- 
riods, 1919-1939, 1944-1948, and 
1948 on. In the first period, a basic 
unification of Polish criminal law 
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was achieved and a uniform code 
was enacted for the entire country. 
After World War II, in the years 
1944-1948, the new criminal legis- 
lation had the purpose of adjusting 
prewar regulations to the new con- 
ditions marked by new social and 
economic policies. In 1948, the re- 
gime of Gomulka was replaced by 
an outspokenly communist regime, 
and a new period of socialist crim- 
inal legislation began. 

The translations in the book are 
divided into five groups: legislation 
fundamentally affecting substantive 
criminal law; enactments concerning 
penalties and their execution; special 
legislation on Fascists, war criminals, 
and traitors; the most important 
additional legislation; and economic 
legislation with penal provisions. 

The author has included an ex- 
tremely useful selective bibliography 
on Polish criminal law according to 
the periods established in the intro- 
duction, with the main emphasis on 
the modern periods of the develop- 
ment of Polish law, and a table of 
statutes containing the penal provi- 
sions since 1944. 

It is not the author’s fault that the 
events which have occurred since the 
book came out have dated it some- 
what, since, owing to the political 
changes in October 1956, many laws 
enacted after 1944 have been repealed 
and sometimes replaced by new legis- 
lation (e.g., on the possession of for- 
eign currency, socialist discipline of 
labor, compulsory deliveries of var- 
ious agricultural products, etc.). 

The criticism the reviewer has to 
make concerns minor points only. In 
the first place, in his historical intro- 
duction Dr. Geilke failed to give the 
history of criminal law in the Prus- 
sian and Austrian parts of the Polish 
Republic, although he includes such 
an outline for the Russian part of 
Poland. In the second, it is difficult 
for anybody somewhat familiar with 
the Polish Criminal Code of 1932 to 
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accept Dr. Geilke’s characterization 
of the Code as a non-Polish creation. 
Polish legal scholarship was, and to 
a large extent, still is a part of West- 
ern European culture, and the Code 
of 1932 is a typical product of Polish 
scholarship in this particular sense. 
KAZIMIERZ GRZYBOWSKI 


EsensTEIn, W. Political Thought in 


Perspective. New York: McGraw- 
Hill Book Company, Inc., 1957. Pp. 
xiv, 588. 

Mr. Ebenstein, Professor of Poli- 
tics at Princeton University, has as- 
sembled a convenient collection of 
materials on the great political theo- 
rists, from Plato and Aristotle on to 
the present day. The present work 
differs from the usual anthology in 
this field in that it is an assemblage 
not of potted excerpts from the actual 
texts of the major political theorists 
but of comments and analyses by 
other political theorists of those texts 
and of their over-all contribution to 
the development of political thought. 
Thus we have Holmes on Montes- 
quieu, Dewey on Jefferson, Bryce on 
de Tocqueville, Lenin on Marx, and 
Trotsky and Kautsky on Lenin. This 
is a work more likely to be used, 
in the United States, in political 
science departments rather than in 
law schools, but it should be of 
some usefulness nevertheless as a 
good secondary-sources collection for 
courses in jurisprudence and legal 
theory. 

EDWARD MCWHINNEY 


Miranpa, J. Reformas y Tendencias 


Constitucionales Recientes de la 
América Latina (1945-1956). Méx- 
ico: Instituto de Derecho Compa- 
rado, 1957. Pp. 309. 

The fundamental aim of this work 
is to present in a systematic way ac- 
counts of recent constitutional amend- 
ments in Latin American countries 
and to set forth something of the 
implications that rest behind them. 


Measures enacted in fourteen differ- 
ent countries in Central and South 
America between February 1945 and 
February 1956 are described from 
both historical and legalistic points 
of view, each of the various reforms 
being broken down into its compo- 
nent parts and analyzed in minute 
detail. An over-all analysis is at- 
tempted in the second part of the 
text, wherein the constitutional re- 
forms are held to reflect tendencies 
in the evolution of Latin American 
law. Three types of general change 
are noted: (1) those due to the 
new politico-constitutional orienta- 
tions of the West, (2) those based 
upon the political characteristics of 
Latin America, and (3) those based 
upon the political conditions and 
characteristics of certain Latin Amer- 
ican countries. Changes attributable 
to Western orientations are those 
dealing with the constitutionalization 
of social rights, the extension of 
democracy, the enlargement of the 
area of legal protection, the weaken- 
ing of executive power, the speciali- 
zation and formalization of the polit- 
ico-constitutional apparatus, the rec- 
ognition of principles and norms of 
international law, the regulation of 
the economy, the increased amount 
of proportional representation and of 
minority populations, and the pro- 
tection and defense of democratic 
principles. General tendencies deriv- 
ing from the political characteristics 
or circumstances of Latin America 
are said to stem from the sharpening 
of the sense of nationalism and op- 
position to imperialism, the democ- 
ratization and chastening of the po- 
litical apparatus, the weakening and 
constriction of the executive, the ex- 
tension of suffrage, the regulation of 
political parties, the expansion of in- 
dividual rights and the strengthening 
of guarantees, the increasing of au- 
tonomy and the democratization of 
local institutions, the augmentation 
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of special jurisdictions, and the regu- 
lation and ennobling of the branches 
of government. The particular tend- 
encies of certain Latin-American 
countries are ascribed to issues in- 
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volving ruralism and agrarianism, 
large indigenous populations, and 
the orientation toward parliamentar- 
ianism. 

HILLIARD A. GARDINER 
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REPORTS 


INTERNATIONAL ASSOCIATION OF LEGAL 
ScIENCE: THE CoLLoguia AT CHIcAco— 
The first conference of the Interna- 
tional Association of Legal Science in 
the United States was held in Chicago, 
September 8-16, 1957, on the invitation 
of the American Foreign Law Associa- 
tion and the University of Chicago. 
The conference included three collo- 
quia: on The Rule of Law as Under- 
stood in the West (C. J. Hamson, gen- 
eral reporter; Milton Katz presiding); 
on The Rule of Law in Oriental Coun- 
tries (Rudolf B. Schlesinger, chair- 
man; Saba Habachy presiding); on 
Legal Devices to Promote and Protect 
the Stability of Marriages (Max Rhein- 
stein, general reporter; Jean Limpens 
presiding). Accounts of the proceed- 
ings in these colloquia appear in vol- 
ume 6, No. 4, of this Journal at pp. 518 
et seq. 


INTERNATIONAL COMMITTEE OF Com- 
PARATIVE Law; Cuicaco MEETINGc—On 
September 16-19, 1957, the Interna- 
tional Committee of Comparative Law 
held its annual session at Chicago as 
the executive committee of the Inter- 
national Association of Legal Science. 
Messrs. Emil Sandstrém, president, 
C. J. Hamson, H. Nail Kubali, F. de 
Sol4 Cafiizares, Hessel E. Yntema, 
Marc Ancel (representing Léon Julliot 
de la Morandiére), and Hans Rupp 
(representing Karl Zweigert), members 
of the Committee, attended the ses- 
sions, as well as Messrs. André Ber- 
trand, secretary general of the Associa- 
tion, and Kurt Lipstein, director of 
scientific studies. On September 17, 
representatives of a number of national 
committees also participated in open 
session. 
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Among a variety of matters on the 
agenda, the International Committee 
approved the election of the new mem- 
bership of the Committee to take office 
on October 1, 1957 (F. de Sold Caiii- 
zares, H. Valladao, J. Hamel, R. H. 
Graveson, H. E. Yntema, P. Orlowsky, 
K. Zweigert, S. Rozmaryn, H. N. 
Kubali); elected Dr. Imre Zajtay as 
Acting Secretary General of the In- 
ternational Association for one year 
to succeed Professor André Bertrand; 
confirmed the affiliation of the Czecho- 
slovak and Finnish national commit- 
tees; and accepted the invitation of 
the Polish national committee to hold 
the next annual meeting of the Inter- 
national Association at Warsaw, Sep- 
tember 10-20, 1958. In addition, the 
Committee reviewed the increasing pro- 
gram of projects sponsored by the In- 
ternational Association, notably includ- 
ing, in the field of legal documentation, 
the preparation of national bibliogra- 
phies by the respective national com- 
mittees in ten countries, the publication 
of the second edition of the Catalogue 
des Sources de Documentation uri- 
dique dans le Monde by UNESCO, the 
Bulletin d’information, published by the 
Instituto de Derecho Comparado of 
Barcelona, the possibility of establish- 
ing an international center of legal 
documentation and an index to the 
legal periodical literature of the world, 
as well as studies on “Sovereignty and 
International Co-operation,” “Media- 
tion and Conciliation at the Interna- 
tional Level,” “Legal Aspects of Rate 
of Social Change,” and a “Comparison 
of Administrative Cases,” which are 
being undertaken in co-operation with 
UNESCO and other international agen- 
cies. In view of the extension of the 
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activities of the International Associa- 
tion, both in its program and the affilia- 
tion of national committees in some 
thirty countries, the Committee also 
took various steps to review the organi- 
zation and work of the International 
Association. It should be added that 
two special colloques are to be held at 
Rome in February, 1958, under the 
auspices of the International Associa- 
tion in connection with the UNESCO 
program of pacific co-operation, the 
one on Legal Problems involved in 
Commercial Treaties between Coun- 
tries with Different Economic Struc- 
ture, the second on Nationalization and 
State or Collective Enterprises. 
HESSEL E. YNTEMA 


Rounp TaBLe ON THE Drart FamMiLy 
Cope ror IsraEL—A Round Table on 
the Draft Family Code for Israel was 
held at the University of Chicago Law 
School on September 17, 1957, under 
the auspices of the Harvard-Brandeis 
Co-operative Research on Israel’s Legal 
Development. The Round Table imme- 
diately followed the meetings of the In- 
ternational Association of Legal Science 
in Chicago. This was the third such 
meeting conducted by the Harvard- 
Brandeis Program; previous meetings 
had been held in New York City on 
the Succession and Evidence Bills for 
Israel. 

The eighteen participants in the 
Round Table included representatives 
of Belgium, England, France, Poland, 
Sweden, and Switzerland. In addition, 
several practicing American lawyers es- 
pecially interested in family law prob- 
lems were present. 

The Round Table consisted of a 
morning and afternoon session. Profes- 
sor Joseph Dainow of Louisiana State 
University Law School acted as chair- 
man. The topic at the morning session 
was “Equality of Spouses and Parents.” 
Dr. Uri Yadin, Deputy Attorney Gen- 
eral from Israel and the chief drafts- 
man of the Code, reported on this 
topic. His co-reporter was Judge Morris 
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Ploscowe, a practicing attorney in New 
York City. The topic for the after- 
noon session was “Personality Rights: 
Life, Health, Freedom, Honor, Privacy, 
etc.” Professor Joseph Laufer of the 
University of Buffalo Law School acted 
as reporter on this subject. Professor 
Fowler V. Harper of Yale University 
Law School was his co-reporter. 

The discussion at the morning ses- 
sion centered around the problems cre- 
ated by the incorporation of a principle 
of equality of spouses into the law of 
the family. Particular attention was 
paid to the question of how disputes 
between spouses are resolved in coun- 
tries which have accepted the principle 
of equality. At’ the afternoon session, 
the different and yet similar approaches 
taken by the civil-law and common-law 
systems to the problem of protecting 
personality rights provided the focus 
for the discussion. 

A brief summary and an edited 
transcript of the sessions are being 
prepared by the Harvard-Brandeis Co- 
operative Research on Israel’s Legal 
Development. 

NORMAN ABRAMS 


AMSTERDAM SESSION OF THE INSTITUTE 
oF INTERNATIONAL Law—The Institute 
of International Law held its 48th ses- 
sion in Amsterdam, September 18 to 
27, 1957, under the presidency of Mons. 
J. P. A. Francois of the Netherlands. 
Seventy-seven members and associates 
were present from twenty-seven na- 
tions including eight from the Western 
Hemisphere and four from the Orient. 
Georges Sauser-Hall of Switzerland was 
elected President and Lord McNair of 
Great Britain first Vice-President. Paul 
Guggenheim of Geneva was elected 
Treasurer and Hans Wehberg, also of 
Geneva, continues as Secretary. Nine 
new associates were elected, Constantin 
Eustathiades of Athens, Joseph Hamel 
of Paris, Robert Y. Jennings of Oxford, 
Isaac Kisch of Amsterdam, Josef L. 
Kunz of Toledo, Ohio, Hermann Mos- 
ler of Heidelberg, Werner Niederer of 
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Zurich, Rodolfo de Nova of Pavia, and 
Julius Stone of Sydney. M. Accioly of 
Rio de Janeiro was promoted from 
associate to member. 

Fifteen commissions have been at 
work, nine on problems of public in- 
ternational law and six on problems 
of private international law. Three of 
these produced drafts which were ac- 
cepted at the Amsterdam meeting and 
a fourth, that on “The Commission in 
Private International Law” presented 
by the rapporteur, M. Gutzwiller of 
Switzerland, was debated but returned 
to the Commission for further consid- 
eration. 

Two new Commissions were estab- 
lished to deal respectively with “The 
Procedure of Conciliation in Public 
International Law” and “Duties of 
Support in Private International Law.” 

Of the three reports adopted, that 
presented by M. Castberg of Norway on 
“The distinction between the regime of 
the territorial sea and that of internal 
waters” caused extensive debate indi- 
cating the dissatisfaction of some mem- 
bers, especially those from Great Brit- 
ain, with certain implications drawn 
from the opinion of the International 
Court of Justice in the Norwegian Fish- 
eries Case. The report did not deal 
with the method of determining the 
base line separating interior waters 
from the territorial sea, dealt with in 
that case, but it did recognize the dis- 
tinction between these two portions of 
the sea, and did not recognize a right 
of “imnocent passage” through interior 
waters. 

The report presented by M. Wengler 
of Berlin on “Judicial recourse to con- 
test decisions of international organs” 
was approved with relatively little de- 
bate. It recommended the conclusion 
of treaties assuring judicial examination 
if such a decision was contested on 
ground of general international law, 
constitutional provisions of the organi- 
zation, administrative rules of the or- 
ganization, applicable treaties, or rules 
of municipal law applicable to trans- 


actions to which the organization is a 
party. Judicial recourse to protect pri- 
vate rights was urged with eventual 
recourse to the International Court of 
Justice if the decision of the tribunal 
of first instance is impugned because 
of lack of competence or serious pro- 
cedural irregularity. 

The report of M. Sauser-Hall on 
“Arbitration in Private International 
Law” was accepted with exception of 
the final part dealing with execution 
of foreign awards. This will be made 
the subject of a special resolution in a 
later session. 

The session was a fruitful one and 
during its course the members and 
their wives enjoyed a number of ex- 
cursions including one to observe the 
filling of the Zuyderzee and a visit to 
the Queen of the Netherlands. 

QUINCY WRIGHT 


Becrast Law ConrereNces—On Mon- 
day, 16th September, and Tuesday, 17th 
September, 1957, the United Kingdom 
National Committee of Comparative 
Law held two colloquia at The Queen’s 
University of Belfast; one was con- 
cerned with Fundamental Rights in 
Constitutions, and the main contribu- 
tors to this were Mr. Justice O’Daly of 
the Republic of Ireland, Professor Eh- 
renzweig of Berkeley, California, Pro- 
fessor F. F. Stone of Tulane, Louisiana, 
and Dr. Donaldson of Northern Ire- 
land. The colloquium was under the 
chairmanship of Professor J. L. Mont- 
rose. The other colloquium was con- 
cerned with Land Law, and was under 
the chairmanship of Professor F. H. 
Lawson of Oxford. The main con- 
tributors were Dr. Delany of Belfast 
and Mr. Justice Dixon of the Republic 
of Ireland Judiciary. 

On Wednesday, 18th September, the 
Annual Conference of the Society of 
Public Teachers of Law opened with 
a presidential address by the President, 
Professor J. L. Montrose, on “Law, 
Science and the Humanities.” The dis- 
cussion after the paper opened with 
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two contributions, one by Lord Chorley 
and the other by Professor Ehrenzweig. 

On the following day the Lord High 
Chancellor of Great Britain, the Rt. 
Hon. Viscount Kilmuir, addressed the 
conference on “Law Reform.” On Fri- 
day, Professor Paul A. Freund of Har- 
vard introduced the discussion on “Law 
Libraries and other Aids to Law Teach- 
ing and Study.” Professor R. Y. Jen- 
nings, the Whewell Professor of Inter- 
national Law at Cambridge, read a 
paper on “The State of International 
Law Today.” The conference closed 
on Saturday, after Dr. Ashby, the Vice- 
Chancellor of Queen’s University, read 
a paper on “Examination Techniques.” 

In addition to all this feast of intel- 
lectual discussion there was an equal 
amount of social activity, including a 
Government reception, banquets, etc. 

D. COLWYN WILLIAMS 


Buenos AtrEs CONFERENCE OF THE 
INTER-AMERICAN Bar AssociaTION— 
The Tenth Conference of the Inter- 
American Bar Association was held in 
Buenos Aires, Argentina, from Novem- 
ber 14 to 24, 1957, with the Federacién 
Argentina de Colégios de Abogados as 
the host association. More than six hun- 
dred lawyers attended, a good half 
from countries other than Argentina. 
Most of the countries of the Hemisphere 
were represented, the strongest delega- 
tions being from Peru, the United 
States, Brazil, Chile, and Uruguay. The 
opening session, with the Association’s 
president, Dr. Adolfo Bioy, in the chair, 
was addressed by General Aramburu, 
the Provisional President of Argentina, 
who referred to the political recovery 
of his country. Others speakers were Dr. 
Eduardo Salazar, Chairman of the Ex- 
ecutive Committee of the Association, 
Charles Rhyne, President of the Amer- 
ican Bar Association, representing the 
English-speaking countries, Dr. Har- 
oldo Valladao, representing the Portu- 
guese speaking countries, Dr. José A. 
Arlas, President of the Montevideo Bar 
Association, representing the Spanish- 
speaking countries, and Robert G. 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


Storey, former president of the Inter- 
American Bar Association. 

Approximately 75 topics were con- 
sidered in the fifteen committees of the 
Association, covering most fields of the 
law, legal education, and bar problems. 
Draft resolutions of the committees 
were submitted to the Council and the 
Plenary Session for action, Carolyn R. 
Just acting as general reporter. Among 
the resolutions adopted is one for es- 
tablishment of an Inter-American Com- 
mittee for the Juridical Defense of 
Western Democracy. 

The sessions were held in the palatial 
building of the School of Law and 
Social Science of the University of 
3uenos Aires." The Organizing Com- 
mittee, composed of Dr. Eduardo B. 
Busso, chairman, Mauricio A. Otto- 
lenghi and Juan Carlos Palacios, se- 
cured the operational success of the 
conference. It had the assistance of the 
Law Faculty, headed by Dr. Ambrosio 
J. Gioja, and of a large number of 
students from the School. The closing 
session was held in the sea-side resort 
Mar del Plata. Rear Admiral Isaac F. 
Rojas, Vice President of Argentina, Dr. 
José Miro Cardona, president of the 
Havana Bar Association, and Dr. Edu- 
ardo B. Busso addressed the session. 

The Conference voted to accept the 
invitations of the Florida Bar Associa- 
tion and the Dade County Bar Asso- 
ciation to hold its next conference in 
Greater Miami in April-May 1959. 
Cody Fowler, former President of the 
American Bar Association, was elected 
the new President of the Association. 
Other officers include Dr. Eduardo 
Salazar, of Ecuador, Chairman of the 
Executive Committee, William Roy 
Vallance, of Washington, D.C., Secre- 
tary General, Miguel S. Macedo, of 
Mexico City, Treasurer, Charles R. 
Norberg, of Washington, D.C., As- 
sistant Treasurer. 

Among the special functions during 
the conference were receptions by the 
Supreme Court of Argentina, the Mayor 
of the City of Buenos Aires, and the 
Governor of the Province of Buenos 
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Aires. Social activities included attend- 
ance of performances at the Cervantes 
Theatre and the Theatre Colon, visits 
to polo and football games, and sight- 
seeing tours. 

KURT H. NADELMANN 


ARGENTINE ASSOCIATION OF CoMPARA- 
tivE Law Mertinc—In connection with 
the Tenth Inter-American Bar Associa- 
tion Conference an extraordinary din- 
ner meeting of the Argentine Associa- 
tion of Comparative Law was held on 
November 21, 1957, at the Alvear Pal- 
ace Hotel, Buenos Aires, under the 
presidency of Dr. Eduardo B. Busso. 
The secretary, Dr. Ignacio Winizky, 
read the application filed for recogni- 
tion of the Association as the Argen- 
tine National Committee in the Inter- 
national Association of Legal Science. 
Brief reports on the status of compara- 
tive law in the various American Re- 
publics were made by Professor Manuel 
Abastos of the University of San Mar- 
cos in Lima, Peru; Professor Enrique 
A. C. Aztiria, Director of the Institute 
of Comparative Law at the National 
University of Buenos Aires, Argentina; 
Lic. Rodolfo Batiza of the Institute of 
Comparative Law at the National Uni- 
versity of Mexico; Professor Miguel A. 
de Capriles, Secretary of the American 
Association for the Comparative Study 
of Law, Inc. of the United States; Dr. 
Ernesto Dihigo, Director of the Inter- 
American Academy of Comparative 
and International Law in Havana, 
Cuba; and Professor Waldemar Fer- 
reira of the Brazilian Institute of Com- 
parative Law. The Association also in- 
ducted Miguel A. de Capriles of the 
United States of America, Ernesto Di- 
higo of Cuba, and Haroldo Valladao 
of Brazil as its first three Honorary 
Members. 
MIGUEL A. DE CAPRILES 


First MEETING oF ALUMNI OF THE 
INTER-AMERICAN Law InstiruTE—The 
first meeting of alumni of the Inter- 
American Law Institute of New York 


University School of Law was held in 
Bogota, Colombia, from July 22 to 27, 
1957. The Institute, founded in 1947, 
offers Latin-American lawyers a one 
year survey course in American law. 
During its first ten years of existence, 
approximately 150 students have grad- 
uated from the Institute. 

The meeting was presided over by 
Associate Dean Miguel A. de Capriles 
of the New York University School of 
Law and Prof. Cecil J. Olmstead, Di- 
rector of the Inter-American Law In- 
stitute. Former students from Argen- 
tina, Colombia, Costa Rica, Chile, Ecu- 
ador, Panama, and Venezuela attended 
the gathering. 

Several problems of interest to stu- 
dents of comparative law were dis- 
cussed. Dean de Capriles gave a lec- 
ture on Legal Education in the United 
States. Prof. Olmstead addressed the 
meeting on the subject of Expropria- 
tion in International Law. The Latin- 
American point of view was presented 
by former Ambassador Eduardo Zuleta 
Angel of Colombia who, with examples 
taken from his own practice, showed 
the need for a better knowledge of 
foreign legal systems. 

‘It was resolved at the meeting to 
establish the Association of Alumni of 
the Inter-American Law Institute. Dr. 
Sergio Gutierrez of Santiago, Chile, 
was elected President and the City of 
Santiago was designated as the place 
for the next meeting of the Associa- 
tion, to be held in 1960. 

MICHAEL 4. SCHWIND 


San FrANcisco CONFERENCE OF THE 
Unitep States NaTIoNAL CoMMISSION 
ror UNESCO—The United States 
National Commission for UNESCO, 
which advises the United States Gov- 
ernment on American participation in 
UNESCO activities and also serves as 
a channel of communication between 
World UNESCO and the American 
people, held its sixth national confer- 
ence in San Francisco on November 


6-9, 1957, on “Asia and the United 
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States: What the American Citizen 
Can do to Promote Mutual Under- 
standing and Co-operation.” Topics for 
discussion were: The Mind and Spirit 
of Asia: Achieving Understanding 
through Philosophies and Religions; 
The Creative Arts in Asia; Science and 
Technology in Asia and Their Social 
Impact; Economic Relations in Asian- 
American Understanding and Co-op- 
eration. It was a tremendous and re- 
markable gathering of some of the 
most outstanding authorities in their 
specialities, mostly Americans but also 
a number of Asians. Among the prin- 
cipal speakers were the following: Dr. 
Vittorino Veronese (Italy), Chairman, 
Executive Board of UNESCO; Hon. 
Luther H. Evans, Director-General of 
UNESCO; Under Secretary of State 
Christian A. Herter; Henry T. Heald, 
President, Ford Foundation; Hon. Ah- 
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med Bokhari, Under Secretary, United 
Nations; Walter A. Reuther, President, 
UAW; Her Excellency Mrs. Vijaya 
Lakshmi Pandit, High Commissioner 
for India in the United Kingdom. 

Among the activities supported by 
UNESCO is the work of the Interna- 
tional Association of Legal Science, bet- 
ter known under the name “Inter- 
national Committee of Comparative 
Law.” Since 1957, the American For- 
eign Law Association, United States 
national committee for the Interna- 
tional Association, has been represented 
on the United States National Com- 
mission for UNESCO. Professor Joseph 
Dainow, appointed by the Secretary of 
State as representative of the AFLA, 
attended the San Francisco conference, 
as well as the meeting of the United 
States National Commission. 

JOSEPH DAINOW 


ANNOUNCEMENTS 


4811 CONFERENCE OF THE INTERNA- 
TIONAL Law Association—The 48th 
Conference of the International Law 
Association will be held in New York 
City from September 1 to 7, 1958, at 
the New York University Law Center. 
The American Branch of the Associa- 
tion is the host organization. On the 
agenda of the Conference are: Inter- 
national Rivers; Nationalization and 
Foreign Investments; Recognition of 
Foreign Judgments; International Air 
Law; United Nations Charter; Inter- 
national Monetary Law; Peaceful Co- 
existence; International Company Law. 
Information may be obtained through 
the Branches; Headquarters: 3, Paper 
Buildings, The Temple, London, E.C. 
4; and the Hon. Secretary of the Con- 
ference, Prof. Joseph M. Sweeney, New 
York University Law Center, New 
York 3, N. 'Y. 


INTER-AMERICAN ACADEMY OF Com- 
PARATIVE AND INTERNATIONAL LAaw— 
The tenth annual session of the Inter- 
American Academy of Comparative 
and International Law, Havana, Cuba, 


will take place from February 3 to 21, 
1958. The subject of the courses will 
be: “Organization of the American 
States and Continental Problems.” The 
courses will deal with: The Charter of 
the Organization of American States; 
Procedures for the peaceful settlement 
of controversies between American 
States; The Inter-American System of 
Collective Security; Codification of 
Inter-American Regional Law; Diplo- 
matic Asylum, Nationality, Status of 
Aliens; Territorial Waters and related 
questions; Inter-American Relations in 
the Economic, Social and Cultural 
Fields; Co-operative Relations with the 
United Nations and its Specialized 
Agencies. Further information may be 
obtained from the Academy director, 
Dr. Ernesto Dihigo, Aguiar 556, Ha- 
vana, Cuba. 


Hacue AcaDeMy oF INTERNATIONAL 
Law—The Hague Academy of Inter- 
national Law has announced the pro- 
gram for its 1958 Session. The first 
period of the Session runs from July 
7 to 26, 1958, the second from August 
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4 to 23. The program includes lectures 
on topics of History of International 
Law, Principles of Public International 
Law, Private International Law, In- 
ternational Organization, International 
Tribunals and their Case Law. Infor- 
mation can be obtained from the Sec- 
retariat, Peace Palace, The Hague. 


IIND INTERNATIONAL ConcREss OF So- 
ciaL Law—Under the auspices of the 
International Society for Social Law, 
the Second International Congress for 
Social Law will be held in Brussels, 
within the program of the Brussels 
World Fair, from June 8 to 13, 1958. 
The general topic is: “The part played 
by the state in regulating labor and in 
organizing social security.” The Bel- 
gian Interuniversity Institute for Social 
Law is in charge. Information may be 
had from the secretary of the Organiz- 
ing Committee, M. Cornil, 27, avenue 
Jeanne, Brussels, Belgium. 


VIItH CoNFERENCE OF THE INTERNA- 
TIONAL Bar Assoctation—The Seventh 
Conference of the International Bar As- 
sociation will be held in Cologne, Ger- 
many, from July 21 to 26, 1958. Topics 
for the plenary sessions are: The Prob- 
lems of Tort Liability and Financial 
Protection Arising out of International 
Atomic Operations; The American 
Closed Corporation and its Equivalent, 
and the Status of Wholly-Owned Sub- 
sidiaries in Other Countries; Monopo- 
lies and Restrictive Trade Practices. 
In addition there will be committee 
meetings. Information may be obtained 
from the secretary general of the Asso- 
ciation, Gerald J. McMahon, 4501 Fifth 
Avenue, New York 17, N. Y. 


Vru INTERNATIONAL ConcrEss OF ComM- 
PARATIVE Law—Under the auspices of 
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the International Academy of Com- 
parative Law, the Fifth International 
Congress of Comparative Law will be 
held in Brussels, Belgium, from Au- 
gust 4 to 9, 1958. The program of the 
Congress has been announced in this 
Journal (Vol. 6, Pp. 435 et seq.). Fur- 
ther information may be obtained from 
the Secretary General of the Academy, 
F. de Sold Cafiizares, 1 rue Longpont, 
Neuilly-sur-Seine (Seine), France. 


INTERNATIONAL FacuLty oF CoMPARA- 
tive Law—The newly formed “Inter- 
national Faculty of Comparative Law” 
of the “International Center of Uni- 
versity Studies,” Luxembourg, Felipe de 
Sol4 Cafiizares, Dean, has announced 
the program for its Summer 1958 ses- 
sion at Luxembourg. The courses, to 
be given within the period of August 
11 to September 24, 1958, will be on 
the following topics: General Intro- 
duction to Comparative Law; History 
and Philosophy; The Great Systems of 
Contemporary Law; Corporation Law; 
Supranational European Organizations. 
Information may be obtained from the 
Secretariat of the “Faculté Internatio- 
nale de Droit Comparé,” Boulevard 
Royal, 14a, Luxembourg. 


Vru INTERNATIONAL ConcREss ON So- 
c1iAL Derense—The Fifth International 
Congress on Social Defense will take 
place in Stockholm, Sweden, August 25 
to 30, 1958. On the program is: Ad- 
ministrative and Judicial Intervention 
in Matters of Socially Inadapted Chil- 
dren and Adolescents. Information may 
be obtained from Prof. Ivar Strahl, 
Hjalmar Brantingsgatan 4-A, Uppsala, 
Sweden. 
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AMERICAN FOREIGN LAW ASSOCIATION 


Organized in New York on February 24, 1925, the American Foreign Law 
Association has as its objects: the advancement of the study, understanding, and 
practice of foreign, comparative, and private international law, the promotion of 
solidarity among members of the legal profession who devote themselves, wholly 
or in part, to those branches, the maintenance of adequate professional standards 
relative to such members, and active co-operation with learned societies devoted 
to such subjects.” 

The Association, which has branches in Chicago and Miami, is the United 
States national committee of the International Association of Legal Science. 

Active membership in the Association is open to any one of good moral char- 
acter, who, besides manifesting a special interest in the objects of the Associa- 
tion, (a) has been duly admitted to practice before the Federal Supreme Court 
or the highest courts of a state, territory, or possession of the United States; or 
(b) is a member in good standing of the Bar of a foreign country, or who is 
otherwise specially qualified in any branches of law to which the Association is 
devoted. 

The affairs of the Association are managed by a General Council elected as 
stated in the Constitution. The Council selects a president, two or more vice- 
presidents, a secretary, and a treasurer, who perform the duties implied by their 
respective titles for the Association as a whole as well as for the Council. 

The General Council is composed of: Miguel A. de Capriles, New York, Martin 
Domke, New York, Victor C. Folsom, New York, David E. Grant, New York, 
John N. Hazard, New York, Kurt H. Nadelmann, Cambridge, Mass., Max 
Rheinstein, Chicago, IIl., Otto Schoenrich, New York, Angelo Piero Sereni, New 
York, David S. Stern, Coral Gables, Fla., Ivan Soubbotitch, New York, Arthur T. 
von Mehren, Cambridge, Mass., and the administrative officers. 

Officers are: Otto C. Sommerich, New York, president; Alexis C. Coudert, New 
York, George J. Eder, New York, W. Harvey Reeves, New York, Hessel E. 
Yntema, Ann Arbor, Mich., vice-presidents; Joseph Dach, New York, treasurer; 
Albert M. Herrmann, One Wall Street, New York 5, N. Y., secretary. 


1For the history of the Association, see 4 Am. J. Comp. L (1955) 320. 
2 See Constitution, as revised, October 17, 1952, 2 Am. J. Comp. L. (1953) 294. 
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